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has become such an attractive jurisdiction 
over the last couple of years,” comments 
Andrew Brizell, Head of Legal and Group 
Head of Depositary Services, Aztec Financial 
Services (Jersey). 

In his view, the ability for managers to 
appoint non-bank partners to deal with their 
administration and depositary requirements 
under AIFMD was a real “light bulb moment” 
for the jurisdiction. 

When appointing a counterparty to provide 
fund administration services, a fund manager 
doesn’t want to have to appoint several other 
counterparties. Historically, in Luxembourg, 
only banks were mandated to provide 
depositary services prior to the introduction 
of AIFMD. In a private equity context, this 
was relevant to SIFs and SICAR, both being 
regulated fund products.

When AIFMD was introduced, the 

Although perceived as a very safe and 
conservative country, Luxembourg has 
embraced innovation in a number of ways 
that continue to set it apart from many of its 
competitors. 

In many respects, Luxembourg got it 
right in 2013 when it shook things up a 
bit. It embraced AIFMD, having already 
been comfortable with the UCITS regime. 
At the same time, the Luxembourg 
authorities finessed the permissions 
under the depositary regime, opening it 
beyond banks to service providers such as 
independent fund administrators, as well as 
also introducing new Luxembourg Limited 
Partnership legislation and the creation of the 
Special Limited Partnership.

“Those three developments, from a legal 
and regulatory perspective, serve as one of 
the compelling reasons for why Luxembourg 

Trends and innovation 
in Luxembourg 
fund services

By James Williams

OVERV IEW
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regulation was widened out to allow other 
non-bank financial institutions to provide 
those depositary services. These are often 
referred to as ‘depo lite’ services. PE 
managers can now benefit from a single 
counterparty advantage. 

“We perform a standard depositary 
role for closed-ended funds, covering 
cash monitoring and asset verification 
together with fund oversight, which 
includes monitoring investment restrictions, 
valuation processes and investor transfers,” 
explains Brizell.

Luxembourg has innovated its product 
universe so that fund sponsors, hedge or 
private equity, have a wide range of options. 
On the regulated fund side they can consider 
the Specialised Investment Fund (SIF), 
which can be established as a Luxembourg 
Common Fund (FCP) that has no legal 
personality and managed by a management 
company, or as an investment company with 
variable capital (SICAV). 

There are two choices of limited 
partnerships, called a common limited 
partnership (i.e. société en commandite 
simple, or SCS) and a special limited 
partnership (société en commandite special, 
or SCSp), which can either be regulated or 
unregulated. And finally, the most recent 
product innovation called the Reserved AIF 
(RAIF), provides an unregulated fund option.

In addition to product innovation, 
Luxembourg’s well-established management 
company ecosystem is thriving under AIFMD 
as more and more investment managers 
look to appoint outsourced AIFMs.

“When AIFMD was first introduced there 
was some reluctance among US managers 
and investors to do business in Europe but 
now they are coming back in full force,” 
says Pierre de Backer, Principal, Investment 
Funds, Asset Management and Corporate at 
Deynecourt, a leading legal and corporate 
services firm. “They understand, for example, 
the concept of the third party AIFM – 
something that is not used in the US – where 
they can rank the services of an AIFM in 
Luxembourg, which in turn delegates the 
portfolio management back to the manager 
in the US. 

“I think the reason Luxembourg is proving 
quite attractive to private equity managers 
and those running private debt funds 

is because there are fewer constraints; 
particularly those running private debt funds 
as compared to the loan origination QIAIF 
in Ireland.”

The CSSF has highlighted certain aspects 
applicable to AIFMs when they engage in 
loan origination participation or creation. The 
manager of the fund must ensure that all 
the aspects and risks of the loan origination 
activity it engages in are properly addressed, 
they must ensure they have a proper 
organisation and governance framework in 
place, and they must ensure that they have 
the necessary expertise and skill combined 
with technical resources. 

“These are all important considerations 
when the CSSF is going through the 
approval process for one of these funds, or 
if the AIFM is doing its due diligence for a 
RAIF application,” confirms de Backer. 

More funds driving up standards
One only has to walk down the street 
today to notice that there are demonstrably 
more managers coming to the jurisdiction. 
Private equity managers who previously 
only considered offshore jurisdictions are 
now utilising Luxembourg because of the 
clear cross-border distribution advantages 
that come from establishing Luxembourg 
vehicles. In light of this, local service 
providers have adapted to market changes to 
offer their services at more competitive rates. 

“There are new players coming in all the 
time. Luxembourg used to just have all the 
big name law firms charging higher fees, but 
there are a growing number of smaller shops 
who offer attractive rates,” confirms Peter 
Jakubicka, Business Development Manager 
at Circle Partners. 

Aztec, for example, now has 180 staff in  7

“When AIFMD was first 
introduced there was some 
reluctance among US 
managers and investors to 
do business in Europe but 
now they are coming back in 
full force.”
Pierre de Backer, Deynecourt

www.globalfundmedia.com


Legal services in 
British Virgin Islands
Cayman Islands
Guernsey
Hong Kong
Jersey
London
Luxembourg
Shanghai
Tokyo

Private equity, real estate, infrastructure, 
institutional debt funds: Luxembourg is the 
entry point for international capital. Ogier’s 
multi-jurisdictional, multi-disciplinary business 
law firm in Luxembourg has its roots in offshore 
law. Located in the heart of the European 
funds industry, we work with international 
firms to establish vehicles across jurisdictions 
to satisfy sophisticated international investors. 
Our partner-led teams are uniquely placed 
to provide fully integrated advice on both 
Luxembourg and offshore laws and structures.

ogier.com

Internati  nal



www.globalfundmedia.com | 6LUXEMBOURG GFM Special Report Nov 2017

James Bermingham, counsel at 
Ogier (Luxembourg)

The days of thinking about single 
jurisdictions are long gone. When structuring 
a large private equity fund, for example, it is 
likely going to contain international investors 
(the US, Europe, Asia) and is, in effect, a 
commercial deal between all interested 
parties to draw down the money. The 
reality is, different investors have different 
preferences. As James Bermingham, counsel 
at Ogier (Luxembourg) explains: “Sovereign 
wealth funds want the most efficient funds 
possible and are prepared to have no tax 
leakage. When you start talking to European 
investors, say German insurance groups who 
are subject to Solvency II, they want to invest 
in a regulated fund in Luxembourg.

“This is because investor regulation in the 
EU embeds financial advantage in investing 
through European fund structures so 
European investors are steered to allocate to 
European funds.”

These international nuances can work to 
Luxembourg’s advantage by virtue of it being 
the hub of the European funds industry 
and a nexus for global funds distribution. 
Rather than solely structuring an offshore 
vehicle, PE groups are instructing lawyers 
to establish multiple parallel vehicles across 
multiple jurisdictions. 

“One example I could offer is a 
prominent management group where the 
limited partnerships are Cayman vehicles, 
the General Partner is in Jersey, and 
effectively speaking the carry arrangements 
are structured through offshore trusts. 
The manager has also set up a parallel 
Luxembourg limited partnership in the form 
of an SCSp that is bolted on to the side 
of the fund. In total, the fund comprises 
five parallel limited partnerships, of which 
Luxembourg is the fifth, and invests in 
parallel with the other limited partnerships in 
an efficient manner,” explains Bermingham. 

This particular fund invests predominantly 
through Luxembourg holding companies that 
then feed in to the underlying investments.  
Ogier Luxembourg has its heritage rooted 
in offshore law and is able to help onshore 
law firms set up their clients’ investment 
funds such that every LP is happy with 
the arrangement. Getting the right blend 
of flavours is not possible using one 
jurisdiction. Bermingham points out that the 
increasing alignment of international laws 
means that it is now possible to “replicate 
economics of a single fund across diverse 
pools internationally”. 

“Sophisticated global investment funds 
can be used to tackle the regulatory barriers 
that are being created internationally and 
achieve much greater efficiencies than 
traditional funds based in a single domicile. 
No one jurisdiction has all the answers,” 
says Bermingham.

Bermingam notes that while real estate 
funds, and more recently institutional debt 
funds, have become part of the fabric, 
private equity funds are the new player on 
the street in Luxembourg. 

“The big continental PE names are keen 
to use Luxembourg because their investors 
like it. We are now beginning to see a good 
number of international mid-sized PE funds 
being established in Luxembourg. They are 
coming here, but not just here. Luxembourg 
supplements rather than replaces the 
traditional fund structure.

“PE groups don’t come here to get better 
tax treatment though as the rules are the 
same as other EU jurisdictions. Luxembourg 
is simply more straightforward and in being 
so, its use has become the benchmark 
for industry. This in turn, has given rise 
to a broad support industry locking in the 
advantages that the jurisdiction offers,” 
concludes Bermingham. n

OG IER

Luxembourg: Hub of 
European fund industry

Interview with James Bermingham
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Luxembourg and as Brizell states: “We see 
the jurisdiction as a significant growth market 
going forward.”

Today’s environment is quite challenging, 
not just because of regulation but because 
of the higher standards that fund managers 
now expect of their service providers. If 
anything, this is playing to Luxembourg’s 
advantage.

“When clients come to Luxembourg 
they do so because it is well known but 
also because they know there is a large 
high quality service provider network here,” 
says Timothe Fuchs, CEO of Fuchs Asset 
Management. “If they are fund managers 
who already operate in Europe, or if they 
are non-EU managers looking to have a 
European passport, they benefit from the 
knowledge that exists here in Luxembourg. 

“We are now entering our third year 
offering ManCo services under AIFMD. Our 
SICAV platform is really working well for 
those wishing to establish UCITS funds in a 
sub-fund arrangement. It is quite complicated 
to create dedicated UCITS vehicles for 
EUR30-50 million in AUM. For alternative fund 
managers, however, they prefer standalone 
vehicles for their strategies. Overall, we have 
50 clients using our AIFM services.”

The need for higher standards is 
especially important for those AIFMs who 
take on new RAIF applications. It is essential 
that the AIFM understands the strategy 
because the CSSF is looking out to the AIFM 
to basically play the role of the regulator. 

“When the regulator is doing checks and 
appraisals of Luxembourg AIFMs, it absolutely 
wants to make sure that the AIFM has the 
right people sitting on the various committees, 
are they asking the right questions, etc. We 
are focusing on all alternatives – hedge, 
PE, RE and infrastructure, as well as private 
debt. We want to make sure we have the 
right technical abilities to support these 
asset classes. That’s where we are building 
our infrastructure right now,” remarks 
Kavitha Ramachandran, Director of MS 
Management Services. 

Small or mid-sized managers are going 
to have second thoughts about whether or 
not to set up a standalone AIFM entity in 
Luxembourg because of the costs involved; 
anywhere up to EUR500-600K to set up the 
management company. “Managers need to 

do cost benefit analysis to determine the 
feasibility. That’s why the third party AIFM 
delegated solution makes so much sense 
to a lot of alternative fund managers,” adds 
Ramachandran.

One benefit of the RAIF compared to 
the other unregulated structure, the Special 
Limited Partnership (SCSp), is that it has the 
flexibility to be incorporated as a SICAV and 
potentially be used as an umbrella structure; 
this is not possible with an SCSp.

At present, however, there is little 
evidence of this activity.

“The fund manager could use a number 
of different compartments under the RAIF 
umbrella for different investors, different 
variations of the strategy, etc. There aren’t 
many cost differences between platforms 
provided by service providers, where 
managers rent cells in the structure in a sub-
fund arrangement, and setting up their own 
standalone fund,” explains Jakubicka. 

“Most managers would prefer to have 
their own dedicated fund because they get 
to keep the track record and, moreover, it 
avoids risks. Even though the assets and 
liabilities are ring-fenced, in an umbrella 
structure, what if one of the managers on 
the platform suffers bad publicity? It could 
contaminate the other fund managers on the 
platform and lead to instant redemptions in 
the cell.”

RAIF platforms can be interesting to 
managers wishing to share the costs but this 
is more applicable to very small managers; 
those with EUR10-20 million in AUM.

“Clients need to begin with something. 
We can support them on our SICAV platform 
where they can choose to launch a UCITS or 
a SIF. The SICAV umbrella allows a manager 
to test out a strategy in the market and if 

4 “When clients come to 
Luxembourg they do so 
because it is well known 
but also because they 
know there is a large high 
quality service provider 
network here.” 
Timothe Fuchs, Fuchs Asset 
Management
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the legal team owns all the registration data 
around the fund and so on. 

“As long as you have a clear view of who 
owns the data, you don’t need to replicate 
it internally. Just ensure you have the 
governance framework in place.”

The Wild West needs a sheriff
As Godfrey is quick to state, if there were no 
problems in the Wild West there would be no 
need for a sheriff. 

“If everyone behaved, the regulators 
wouldn’t be coming down on distribution 
oversight and product governance (under 
MiFID II). Firms need to step back and think 
about how to react to it. 

“That’s what should be driving changes in 
business and changes in the way people use 
technology. In most instances, asset managers 
are still doing the same old thing. They hire 
consultants to explain to them what the 
regulations are. They hire another consultant to 
implement an RFP, then another consultant to 
choose the winner of the RFP, and yet another 
to manage the whole integration process.”

This myopic approach not only takes 
months to implement a piecemeal solution, 
it perpetuates complexity. Ideally, fund 
managers should step back, see the wood 
from the trees and think, ‘I already have a 

Rather than taking a short-term reactive 
approach to coping with regulatory 
change, and the inevitable reporting/data 
management task that comes with it, asset 
managers would be best advised to step 
back and think more long-term. 

That’s the view of Lee Godfrey, CEO of 
KNEIP, one of the industry’s leading legal 
and regulatory reporting specialists.

In many respects the financial services 
industry, specifically asset management, is a 
little bit behind the technological revolution. 
There has been a lot of media coverage 
on the passive versus active debate and 
regardless of where one stands on the issue, 
the overall argument is putting fee pressure 
on both passive and active fund managers. 

MiFID II will only add to the pressure by 
making funds more transparent with respect 
to transaction costs. 

All asset managers and intermediaries are 
therefore under pressure to do things more 
efficiently. One way to do this is through 
technological innovation.

Ultimately, whatever the regulation, there 
is only so much data one can manage for 
their fund(s). From PRIIPs and MiFID II, 
due to go live in January 2018, to compiling 
KIID documents under the UCITS regime or 
reporting Annex IV, the same data is used 
many different times. Therefore, if asset 
managers use a different supplier every 
time a new regulation comes along, all they 
end up doing is multiplying that data in the 
marketplace. 

“It may be 300 fields, but it is rarely ‘Big 
Data’,” says Godfrey. “You just need to 
make sure you have your data governance 
right. Start by acknowledging that the 
product specialist owns one set of data, the 
accounting team owns another set of data, 

Embracing technological 
innovation to transform 

asset management
Interview with Lee Godfrey

Lee Godfrey, CEO of KNEIP

KNE IP

“If everyone behaved, the 
regulators wouldn’t be coming 
down on distribution oversight 
and product governance 
(under MiFID II). Firms need 
to step back and think about 
how to react to it.”

www.globalfundmedia.com
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KNE IP

People shouldn’t be afraid to fail. 
“Within KNEIP we have installed that belief 

system,” Godfrey emphasises. “Everyone is 
able to come to up with a story/idea and 
we provide funding to explore that idea. If 
they’ve put their energy into it and tried their 
best but the idea fails, fine. Let’s move on 
and try another. If you don’t support such a 
culture, nobody will seek to change and you 
will stagnate.”

In that respect, KNEIP lives and breathes 
innovation. Earlier this year, the firm unveiled 
its new digital platform as part of its long-
term digital transformation strategy. Every 
90 days, a new product is developed for 
the platform to meet a specific need for 
its clients. Back in June this year, the first 
of these products was a revolutionary 
fund registration tool to make managers 
streamline how they sell their funds globally.

“We have digital ambassadors who 
volunteer to step up and try out ideas. It is 
highly motivational,” says Godfrey. Google 
gives people days off to go and think. That’s 
smart. Asset managers might want to try a 
similar approach because technology alone 
cannot transform a business; the entire 
internal culture and mindset has to want to 
change too. 

Drag and drop funds for registration
Discussing the fund registration tool, Godfrey 
draws analogy to the map one sees on an 
airline that shows all the different routes the 
airline takes across the globe. 

If someone is thinking of registering their 
Luxembourg fund in Germany, using the 
registration tool all they would need to do is 
drag and drop the fund into Germany. The 
tool has built in all the rules and regulations 
one would have previously relied upon 
their intermediaries to deal with. It simply 
compiles the data, the documentation and 
automatically sends the fund registration 
details to BaFin, the German regulator.

“You can see where your fund is 
registered, where is it distributed and where 
is it sold. All of that data gives you a picture 
of how your funds are being used in the 
market. Because it’s all on the same digital 
platform, asset managers can start looking 
at data in a sensible way. They can turn a 
regulatory cost into, potentially, distribution 
enablement,” concludes Godfrey. n

clear view of where all my data sits and I 
have an understanding of what output is 
required by the regulator’. 

The financial industry has always had 
technology as its backbone, it just hasn’t 
evolved as quickly as other industries such 
as telecoms or e-commerce.

Five modules for MiFID II
That is precisely what KNEIP is doing with 
the digital platform, with Godfrey confirming 
that a set of five modules are being 
onboarded to help clients with the upcoming 
MiFID II regulations.

The first module is the managing of Target 
Market data. This is a whole set of fields 
required by the distribution network to make 
sure the distribution partner is selling the 
right product to the right people. 

“That is a set of mostly static data fields 
that we’ve been handling for years, sending 
to the likes of Bloomberg, Morningstar, etc. 
For us, this was therefore an extension of 
what we were already doing,” adding that the 
same is true of the second module, which is 
designed to enable clients to manage their 
distribution network.

The third module is for transaction costs 
and charges. It’s much the same as one 
needs for PRIIPs so rather than creating 
two distinct products the module KNEIP has 
created works for both. 

“The fourth module is designed to break 
down the shareholder register and identify 
who the distributors are that might be hidden 
behind a nominee account structure. That’s 
something new that the market doesn’t have. 
The fifth module is for making sure you are 
paying the right fees to the right people. 

‘Our vision is one where we want to 
transform the financial services industry to 
better serve investors,” says Godfrey. 

To fail is to gain experience
One aspect of the business culture that 
needs to change, not just in Luxembourg 
but Europe as a whole, is more open-
mindedness towards failing. If you fail you 
are labelled with that for a long time, says 
Godfrey, whereas in Silicon Valley you are 
patted on the back and encouraged to 
move on to the next idea. Failure builds 
experience. And experience can lead to 
breakthroughs. 

www.globalfundmedia.com
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This expanded cooperation agreement 
will enable SSE-listed green bonds to be 
displayed on LGX. 

“We are convinced that exchanges, which 
provide important infrastructure for capital 
markets, can play a major role in developing 
the green finance market,” asserts Scharfe. 
“Cooperation between exchanges, in that 
respect, is very important. Back in May 
this year, we launched the first of a series 
of green bond indexes that the SSE has 
established, which we agreed to display 
simultaneously on their platform and our 
platform. This gives people a view of the 
performance of SSE-listed green bonds. 

“Now we are going one step further and 
making the underlying constituents of the 
indexes visible to international investors. All 
key information on underlying bonds will 
be made available on the LGX platform in 
English. That is what I mean about bridging 
the Chinese market with the international 
investor community,” says Scharfe.

Furthermore, on 30th October 2017, ICBC 
Luxembourg – the European arm of one of 
China’s largest banks – and LuxSE jointly 
announced the bank’s inaugural issue of 
green bonds to be listed on Luxembourg 
LGX. The EUR1.8 billion offering is the bank’s 
inaugural “Belt and Road” green bond. 

ICBC is the first Chinese issuer to provide 
a second opinion by the Center for Climate 
and Environmental Research, Oslo – CICERO. 
The green bond framework was marked as 
“dark green”.

“I do believe, given the huge expense 
of financing the BRI infrastructure project, 
that Chinese banks will be regular issuers 
of green bonds going forward. There will 
be a large number of infrastructure project 
possibilities to finance, not just the BRI. 

“The ICBC announcement is an important 
step forward. It follows an important deal last 

they enjoy some success, then they can 
move to set up a standalone entity after two 
or three years,” says Fuchs. 

He says that although a RAIF can be 
incorporated in just a couple of business 
days there are several operational steps 
that need to be taken. Realistically, it takes 
one and a half to two months to get all the 
pieces in place. 

The green bond revolution
Looking more broadly at Luxembourg’s 
financial services industry, one cannot 
overlook the innovation taking place at the 
Luxembourg Stock Exchange (LuxSE).

Last year, LuxSE launched the 
Luxembourg Green Exchange (LGX), a 
platform dedicated exclusively to green, 
social and sustainable securities. A total of 
124 green, 13 social and three sustainable 
bonds are currently displayed on LGX, 
representing an issuance value of over 
EUR64 billion.

“In the space of one year, LGX has grown 
to cover 50 per cent of all green bonds listed 
on exchanges,” confirms Robert Scharfe, 
CEO of LuxSE. 

To capitalise on the green and sustainable 
investing, LuxSE and the Shanghai Stock 
Exchange (SSE) expanded their co-operation 
by signing an addendum to an existing 
Memorandum of Understanding (MoU) 
to launch the first ‘Green Bond Channel’ 
between China and Luxembourg. 

“China today is the biggest issuer of 
green bonds in the marketplace. It has high 
ambitions to raise hundreds of billions of 
green bonds and has declared that at the 
same time this market should be open to 
international investors so that the financing 
of projects such as the Belt and Road 
Initiative (BRI) could be funded both internally 
and externally. 

“We wanted to create a bridge between 
China’s green bond market and the 
international investment community, who 
use the services of our platform to keep 
abreast of what is going on in the green and 
sustainable investment market. That is where 
the idea for the Green Bond Channel was 
born,” explains Scharfe. 

LuxSE is also one of the largest offshore 
RMB trading centres on the continent and 
the largest venue for green bonds in Europe. 

7 “We are convinced that 
exchanges, which provide 
important infrastructure for 
capital markets, can play a 
major role in developing the 
green finance market.”
Robert Scharfe, LuxSE
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The success it has enjoyed for the last 20 
years under the UCITS regime, making it 
Europe’s number one centre for regulated 
long-only funds, puts it in a prime position to 
become well known as an alternative funds 
jurisdiction under AIFMD. 

“I think the concept of the SIF today, 
if adjustments are not made, will end up 
becoming a bit in the shade compared to 
other fund structures. UCITS will remain an 
important product for the jurisdiction, along 
with the RAIF and the Lux SP (SCSp). For 
hedge funds, I think the future lies with the 
RAIF,” says Jakubicka. 

As a result, Circle has been focused on 
two key objectives this year. Firstly, to bring 
as many RAIFs as possible to market. “It’s 
a new concept for everybody so the more 
we work with it the more experience we will 
gain,” states Jakubicka. 

Secondly, making even more connections 
with local service providers: mainly 
custodians and AIFMs but also law firms. As 
Jakubicka puts it, “It’s a case of connecting 
as many dots as possible.” 

“We have the majority of mid-sized service 
providers established in our network and 
that is helping to get our clients the best 
possible fees in the market and the best 
level of service. 

“We believe the administrator should be 
independent of the AIFM and keep its duties 
separate from the investment manager as 
well. We effectively act as a conduit between 
the AIFM and the underlying fund manager,” 
he adds.

“AIFMs must have the right level of 
experience to service particular fund 
strategies and have to be licensed by the 
CSSF. In that sense, at the AIFM level, 
Luxembourg is a very regulated market,” 
concludes Jakubicka. n

Luxembourg will always be a very heavily 
regulated jurisdiction. When the Alternative 
Investment Fund Managers Directive was 
introduced in 2011, the Grand Duchy was well 
prepared in advance of this new post-financial 
crisis environment of global regulation. 

“I believe the most important thing to have 
happened to Luxembourg in the last few 
years has been the global trend towards 
greater regulatory legislation being imposed 
on asset managers and service providers,” 
says Peter Jakubicka, Business Development 
Manager at Circle Partners, an independent 
fund administrator. 

“A few years ago,” he continues, “many 
European fund managers typically chose 
a Cayman or a BVI fund, especially those 
with less than EUR100 million. Now, they are 
launching funds in Luxembourg because 
they see a heavily regulated jurisdiction as 
a viable option, despite the costs and all the 
compliance requirements. It has always been 
the most prominent jurisdiction in Europe but 
it is even more so today.” 

Be that as it may, Luxembourg does 
not over-regulate. It tries to keep the right 
balance. 

Take the Reserved AIF (‘RAIF’), for 
example, which was introduced in 2016. This 
was something that many smaller and mid-
sized managers were waiting for. The RAIF is 
an unregulated fund product, unlike the SIF, 
and puts the burden of oversight squarely 
with the approved AIFM. 

“In my opinion, SIFs are no longer the 
flavour of the month,” says Jakubicka. “Based 
on recent discussions that I have had with 
a number of hedge fund clients, it is the 
number one fund structuring choice. Private 
equity managers will typically use the SCSp, 
or Special Limited Partnership.”

Luxembourg never rests on its laurels. 

Peter Jakubicka, Business 
Development Manager at 
Circle Partners

C IRCLE  PARTNERS

Luxembourg’s strength is 
its regulatory backbone

Interview with Peter Jakubicka
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year when the Bank of China announced 
a USD2.8 billion multi-tranche green bond 
offering,” says Scharfe.

Forging closer links with China is a clear 
statement of intent by Luxembourg and 
shows the commitment it has to growing all 
facets of its financial industry. 

“Luxembourg has built good relations 
with China and a number of other countries 
in Asia and the Middle East,” confirms de 
Backer. “We see Sharia products being 
established, for example, and now Chinese 
green bonds are being listed on LGX. I 
believe the advantage for Luxembourg 
is being able to have a full cross-border 
operational framework in place for these 
bonds. Chinese companies will be able to 
simultaneously list green bonds in China and 
Luxembourg.

“The fact that the bonds’ data will be 
displayed on LGX for international investors 
will be very beneficial, especially if one 
considers transparency requirements under 
MiFID II for instance.”

A financial technology hub emerges
One other area of innovation is technology. 
As Lee Godfrey, CEO of KNEIP remarks, 
technology start-ups are very visible in 
Luxembourg: “The various incubators across 
the town are very supportive of those 
companies and help introduce them to 
companies like us.”

While the US has Silicon Valley and 
London has the less glamorous sounding 
Silicon Roundabout, there are signs that the 
Grand Duchy is developing a FinTech hub of 
its own. 

Martin Guérin, founder and owner of 
Nyuko, is set to take over the role of CEO of 
Luxembourg City Incubator. Along with the 
Luxembourg City Incubator and Luxembourg 
House of Financial Technology (LHoFT), 
Nyuko will move into the 4,200 square meter 
building Le Dôme in the Gare district of 
Luxembourg. 

Although still early days, this 
announcement could be a sign that the Gare 
district will become Luxembourg’s de facto 
FinTech hub. 

Over at KNEIP, the firm is fully embracing 
a culture of innovation to develop new 
technology solutions for its clients. 

A good example of this relates to PRIIPs. 

Godfrey remarks that a couple of staff 
members with insurance expertise realised 
that whereas KNEIP was doing a lot of 
reporting and data management for the fund 
industry, it was limited just to PRIIPs for the 
insurance industry.

“The idea was, why don’t we build an 
insurance platform that runs parallel to 
our asset management platform? Insurers 
can log on and have all of their data and 
reporting resolved with the same technology. 

“We are actively running that as an EPIC 
today; it’s an idea that was borne out of 
a real business need. That’s helped us to 
leverage our existing technology, leverage 
our experience in managing data and 
converting data into outputs, and putting it 
into another vertical,” explains Godfrey. 

Moreover, any of KNEIP’s asset 
management clients that need to produce 
UCITS KIIDs can benefit from the PRIIPs 
platform running in parallel, given that there 
is an estimated 73 per cent overlap of data 
between the two regulations. 

“All the asset manager needs to do 
is increase the number of data points, 
implement the risk calculations to meet 
the PRIIPs requirements, and that is it. It 
wasn’t a whole new RFP process taking six 
months. The COOs of asset management 
organisations have been able to sit back and 
breathe a sigh of relief,” adds Godfrey.

From regulatory and product innovations, 
leading the way in green bond listing and 
data exchange, to developing technology 
solutions in order to make asset managers’ 
lives easier, one can point to several 
examples of how Luxembourg remains a 
dynamic, vibrant fund jurisdiction.

Far from just being a safe, steady 
jurisdiction, it is one that continues to 
embrace change and evolve in line with 
global market forces. For that reason alone, 
Luxembourg is in a stronger position than 
perhaps it has ever been before. n

11 “We see the jurisdiction as 
a significant growth market 
going forward.”
Andrew Brizell, Aztec Financial Services
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An AIFM that speaks 
your language

Interview with Timothe Fuchs

Timothe Fuchs, CEO at Fuchs 
Asset Management

Fuchs Asset Management SA is a family-
owned group located in three jurisdictions: 
Luxembourg, Belgium and Switzerland. It 
has roughly 160 people and operates five 
different business lines: wealth management 
for UHNW individuals, family office services, 
brokerage of life insurance products, trading 
execution & support via its dealing desk and 
third party management company services. 

With regards to the third party ManCo, 
Fuchs Asset Management sits plum in 
the mid-market and looks to partner with 
entrepreneurial fund managers eager to grow 
their business. 

As CEO Timothe Fuchs explains, at 
present there is a barbell effect happening 
within the market. At one end of the scale, 
some large financial organisations are 
choosing to acquire ManCos to secure 
a foothold in Luxembourg. “Usually what 
you see is those providers want to offer 
the whole set of services – a one-stop-
shop – to their clients: fund administration, 
depositary services, prime brokerage, and 
AIFM services. 

“At the other end of the spectrum you 
have very small AIFMs with just a few 
people trying to develop their business. 

“Where we come in is to support the 
mid-market. We have five independent 
companies having specific knowledge in 
asset management. That is our core focus. 
In this environment, we want to offer clients 
specific expertise and a tailor-made service,” 
explains Fuchs.

Previously, everybody was competing in 
the same space. But as AIFMD further beds 
in, a degree of market structure is evolving. 
Those wishing to have a specialised AIFM 
that is more closely aligned to their business 
needs know where to look. 

“We are typically concentrating on those 
mid-sized managers with an entrepreneurial 

mindset who are looking for a partner in 
a similar way to what we see with family 
offices. We are the conductor of the 
orchestra in terms of supporting our clients 
under AIFMD as the appointed AIFM,” says 
Fuchs, who thinks further re-structuring in 
the asset management industry will continue 
as a result of regulation. You need to have 
the knowhow to survive and grow, says 
Fuchs, confirming that “our group is well 
positioned, we are recruiting new talents to 
expand our knowledge.”

Most of Fuchs Asset Management’s 
clients are fund managers already running 
specific strategies with specific investors 
that are looking to launch regulated (SIFs) or 
light touch-regulated products such as the 
RAIF or SLP. They want to benefit from the 
passport but they do not want the burden of 
running their own management company. 

“They might be big enough (in terms of 
AUM) but once they have their own ManCo 
they will probably concentrate 80 per cent 
of their time managing people, managing 
the regulation and compliance, managing 
delegates, etc. Whereas they should only 
need to focus on two things: portfolio 
management and servicing investors. 

“We share a common mentality and we 
take care of the day-to-day running of the 
management company activities on behalf 
of clients who appoint us as the third party 
AIFM,” says Fuchs. 

He believes the one-stop-shop model is 
good for a certain type of client who only 
wants to work with a single service provider 
to handle everything. But there is a real 
conflict of interest in doing this.

“In my opinion, Asset Management 
is a specific industry with a specific 
knowledge, that is not linked to 
administration, accounting or safekeeping,” 
concludes Fuchs. n
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A solution for fund 
disclosure requirements 

under MiFID II and PRIIPs
By Jean-Florent Richard & Pilar de Terry

Jean-Florent Richard, Head 
of Fund Engineering Services 
at BNP Paribas Securities 
Services

Pilar de Terry, Head of 
Global Product for Fund 
Administration at BNP Paribas 
Securities Services

are required to define “target markets” 
for each of their funds. This is a new 
requirement. 

The target market must ensure that the 
product ends up with the type of customers 
for whose needs, characteristics and 
objectives it has been designed.

Based on consultations with our clients, 
small and mid-sized asset managers often 
may not have the internal resources to 
properly identify the target markets of their 
various products. Some have their doubts 
about how to do this at present and are 
worried they may not be able to fulfil these 
new requirements in time.

Each EU Member State may have its own 
definition of target market, which adds to the 
complexity. 

This is a challenge for both the product 
manufacturer/asset manager and the 
distributor. Both will need to determine 
the appropriate strategy for defining target 
markets. It must then be produced and 
shared across the distribution chain. 

Both parties have to put in place 
new communication, governance and 
co-operation arrangements to make sure 
the relevant information is shared. This is 
particularly the case if a fund is in breach 
of the target market rules and is therefore 
mis-sold. 

There will be a reinforcement of the 
link between the product manufacturer/
asset manager and the distributor, given 
the latter will have to take responsibility 
to ensure the general consistency of the 
products that are going to be offered and the 
related services that will be provided with 
the needs, characteristics and objectives of 
target clients.

Next year sees the introduction of two 
major pieces of regulation both of which will 
have implications for how asset managers 
distribute their investment funds across 
Europe. Simply put, MiFID II will apply 
to investment firms manufacturing and/
or distributing financial instruments while 
the PRIIPS regulation applies to all unit-
linked funds, structured products and retail 
investment products. 

A common aim of these regulations is 
to increase transparency and governance 
of mainstream European fund structures 
such as UCITS and AIFs, with the aim 
of bolstering investor protection. Overlap 
between the two regulations will mean 
asset managers will not necessarily be 
required to duplicate the gathering of 
data, while similar disclosure requirements 
will also reduce some duplication. Under 
the PRIIPs Regulation, a Key Information 
Document will need to be produced (building 
upon the pre-existing UCITS Key Investor 
Information Document). This document 
will have to be provided to European retail 
investors either directly or through financial 
intermediaries.

Both regulations are complex and 
nuanced. How asset managers cope with 
the product governance and distribution 
challenge will, in part, depend on the 
quality of the service providers they have 
– especially the fund administrator, as they 
may potentially hold much of the data 
needed to meet the various reporting and 
disclosure requirements. 

Amongst many others, one specific point 
that is attracting a lot of attention in relation 
to MiFID II is that product manufacturers/
asset managers (and, by default, distributors) 
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Even within the broader regulatory 
challenges currently faced by asset 
managers, PRIIPS and MiFID II stand out 
as particularly complex. Project managers 
heading the efforts to successfully comply 
with these two legal frameworks are well 
aware that the texts have given rise to 
divergent interpretations among practitioners. 
The European Securities and Markets 
Authority (ESMA) has gone to some length 
to address these complexities, particularly 
through its questions and answers (Q&A) of 
June and August of this year, which provide 
guidance on the interdependencies between 
MiFID II and PRIIPS. Nevertheless, this is 
an extremely complex regulatory framework 
and its application in practice is still not 
crystal clear.

Based on ESMA’s Q&A, MiFID II 
requirements, in terms of cost and risk 
disclosure to investors, are now aligned 
with PRIIPS on methodology and are in the 
regulatory schedule. Asset managers will be 
able to streamline the document production 
processes across their fund range targeting 
retail and institutional investors in the 
European Economic Area.

The race to readiness
In June, the market started working on a 
readiness effort for a go-live of their PRIIPS 
project in January 2018. 

This preparation period, in reality, is 
reduced to three months, in cases where 
investment funds are the underlying of 
multi-options PRIIPs. Already insurers under 
the obligation to produce their own PRIIPS 
KID have started requesting data from 
their service providers in order to test their 
platforms.

Data monitoring 
Asset managers now have a larger 
scope of funds impacted by transparency 
regulations and need to ensure reporting 
updates when there is a significant variation 
in the costs of the product. They have to 
efficiently produce and check data on a 
regular basis, thereby managing larger data 
volumes will now be, without question, part 
of the process.

Data monitoring will also mean 
ensuring that the quantitative indicators to 
communicate to the final investor represent a 

true and fair image of the investment profile 
of the fund. In particular asset managers 
must publish a new KID when:
• The PRIIP moves to a different class 

of the summary risk indicator from that 
attributed in the KID;

• The mean return for the PRIIP’s moderate 
performance scenario, expressed as 
an annualised percentage return, has 
changed by more than five percentage 
points.

Managing the impact of regulatory 
differences, despite the synergies 
Differences in UCITS KIID and PRIIPS KID 
regulations are evident in the higher level 
of complexity of the latter. Particularly as 
regards the calculation of costs and charges, 
PRIIPS introduces additional requirements 
on transaction costs. Moreover, in the area 
of performance and risk indicators, PRIIPS 
does away with the past performance 
methodology and requires product 
developers to calculate future performance in 
different market scenarios. 

We could also say that risk and 
performance calculations appear closer 
to reality in PRIIPS. Still, the risk model 
could be at stake in cases of a market 
crisis. Projections will be impacted when a 
short period of bad market returns impacts 
the calculation of the risk/performance 
scenarios. 

Also worth mentioning is the disparity of 
risk indicators, from a 1 to 7 level in PRIIPS 
versus UCITS KIID scale for a given volatility. 
Asset managers may end with different risk 
measures for similar fund types depending 
on the regulation referenced for the KIID/KID 
production and with the challenge of having 
to reclassify the full range of funds under the 
PRIIPS regulation.

What will the 2018-2019 period look 
like? By 31st December next year, the 
European Commission will review the 
regulation. All stakeholders of this regulation 
hope that any revisions will result in the 
simplification of the current requirements. 
Until then, fund managers in their role of 
product manufacturers need to comply with 
foreseen regulations as well as with the 
commercial engagements they undertake 
with their institutional clients in the 
insurance industry. n
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Unless you’ve been vacating on Mars for the 
last 12 months, you will be only too aware of 
the chaos that has been uncorked following 
the UK’s decision to leave the European 
Union in June 2016. 

A seminal moment in European and UK 
history, ‘Brexit’ has thrown into uncertainty 
the access UK fund managers will have to 
EU markets under AIFMD; will there be an 
equivalence arrangement in place? Will the 
UK, as a third country, cause an exodus of 
financial jobs to move to continental Europe? 
If Goldman Sachs Chairman and CEO, Lloyd 
Blankfein’s tweets are anything to go by, 
London’s financial markets could lose out to 
the likes of Frankfurt. 

What then, could this mean for 
Luxembourg? Already a highly respected 

funds jurisdiction for UCITS funds, the Grand 
Duchy could be set to benefit from UK 
AIFMs needing to maintain a presence in the 
EU to continue availing of passporting rights 
for their fund products. 

If a UK manager decides to appoint a third 
party ManCo in Luxembourg, they will still 
need to demonstrate that effective portfolio 
management is done out of the jurisdiction. 
“The only way to do this is by first having 
the right knowledge in the company and 
having enough people to demonstrate the 
AIFM has the capability to handle and 
manage the assets,” says Timothe Fuchs, 
CEO of Fuchs Asset Management. “With 
around 100 portfolio managers, no one can 
tell us we have no experience.” 

The other option is to set up a 

Luxembourg set to benefit 
from ‘Brexit effect’

By James Williams
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“A lot of UK-based fund managers are 
looking for some kind of solution to Brexit 
and are considering Luxembourg,” says 
Kavitha Ramachandran, Director of MS 
Management Services, a Luxembourg-based 
subsidiary of Maitland, a leading global fund 
administrator.

“Specifically, they are looking for a third 
party AIFM solution where they could 
engage with someone like Maitland.” 

While the delegation model is tried and 
tested, given that the UK would become a 

Following on the tried and tested UCITS 
experience and further strengthened by 
AIFMD, the delegation ManCo model has 
been successfully operated for many years 
and an entire ecosystem has been built 
around it, allowing among other benefits 
significant amounts of capital to be attracted 
to the EU.

The partnership approach carries a 
number of advantages. It allows fund 
managers to test the waters of a new market 
before developing their own full-fledged AIFM 
presence if they wish, in their own time. For 
managers without a European presence, the 
delegated model is the quickest and easiest 
route to market, and the speediest way to 
establish the required level of transparency. 
It avoids the uncertainties that come with 
setting up a new office and the time and 
money wasted should the new venture not 
work out. 

Another big appeal of the delegated 
model is that it allows fund managers to 
focus purely on their core specialty – namely 
generating returns for their investors. Thanks 
to the external AIFM partner, you need 
not worry about the additional, onerous 
reporting requirements that come with 
AIFMD compliance. And that is perhaps one 
of the most important functions carried out 
by the AIFM which provides an independent 
risk management function as well as 
independent oversight and governance at the 
level of both the AIF and the AIFM.

Luxembourg remains the AIFM hub
According to the Investment Association, 
UK managers in 2016 were managing 
a total of EUR398 billion of assets in 
Luxembourgish funds.

Kavitha Ramachandran, 
Director of MS Management 
Services, a Maitland 
subsidiary

MAITLAND

The delegated ManCo 
model is still  
the way to go
Interview with Kavitha Ramachandran

www.globalfundmedia.com


www.globalfundmedia.com | 23LUXEMBOURG GFM Special Report Nov 2017

basis, monitoring is done on a monthly basis 
to ensure there are no deviations (i.e. with 
respect to the fund strategy) and that the 
delegate is performing its duties correctly. 
We report on a number of KPIs as the 
appointed AIFM so a fairly robust system 
has been built around the delegation model.”

There is another solution, however, 
especially to managers operating in the 
private equity and real estate space. It is not 
always the case that the investment adviser 
is a fully regulated entity. They might not fall 
under a particular licensed regulation. If so, 
the appointed AIFM in Luxembourg could 
take on the portfolio management function 
internally – i.e. no delegation – and have the 
PE or RE manager become a part of the 
AIFM’s investment committee.

“Obviously, the representatives of the 
AIFM within the investment committee must 
have the requisite knowledge and expertise 
in the particular asset class in order to 
challenge the portfolio manager when it 
comes to investment recommendations they 
are making and so on. Delegation could 
be well contained within the Luxembourg 
AIFM to support these alternative investment 
strategies in the more illiquid end of the 
marketplace, going forward,” comments 
Ramachandran. 

This could conceivably mean that 
Luxembourg AIFMs would become 
more specialised with expertise in 
specific alternative asset classes 
rather than one-size- fits-all, to support 
alternative fund managers – a welcome 
development indeed. n

third country after Brexit it will lead to two 
possible solutions, depending on whether it 
is a soft or hard Brexit.

If it is a soft Brexit, the UK could have 
an equivalence arrangement in place and 
passporting rights will be upheld, making 
delegation of portfolio management 
straightforward. 

If, however, it is a hard Brexit and the 
UK will need to enter into a Memorandum 
of Understanding with EU countries. “We 
delegate to managers in the US and 
Switzerland as the appointed AIFM so I 
would not imagine this to be any different 
with the UK,” remarks Ramachandran .

“The standard model in Luxembourg 
is that the AIFM performs either risk 
management or portfolio management, or 
indeed both,” says Ramachandran. 

“Today, with the UK’s equivalence status, 
it is very easy to delegate that function back 
to London-based managers. When the UK 
becomes a third country, managers will 
need to follow third country rules in order 
to qualify; that will require the UK having an 
MoU to ensure the manager is regulated in 
an appropriate manner and in all likelihood 
the UK would tick all the boxes. It should not 
be a problem.”

From a Luxembourg perspective, 
Ramachandran says that the due diligence 
process conducted by the AIFM and the 
ongoing monitoring of the delegate happens 
in a very prescribed manner. 

“This has long been the case in the 
UCITS world and has been replicated under 
AIFMD. On-site visits happen on a regular 

MAITLAND
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distribution advantages and reduced investor 
risk capital weightings, increasing the 
attractiveness of the investment proposition.”

Brizell believes that Luxembourg is seen 
as a relatively palatable jurisdiction, given 
that Brexit has now happened. 

“It is a politically stable country with a 
flexible legal framework. Luxembourg has 
an exceptionally wide treaty network, which 
combined with legal flexibility, makes capital 
repatriation both within and outside of the 
EU readily achievable.  As a Group, we see 
a lot of cross border work with Luxembourg 
involving both EU and non-EU countries,” 
he adds.

James Bermingham is a counsel with 
Ogier (Luxembourg). He concurs that the 
Grand Duchy is generally regarded as a 
safe choice. Without wishing to predict what 
the landscape will look like post-Brexit, he 
believes that even if the UK ends up with a 
hard Brexit at the eleventh hour, for example, 
there are some fantastic solutions out there. 

“When you have a single market for 
European financial services, if you want 
a Luxembourg fund and you don’t, for 
whatever reason, want to appoint a 
Luxembourg AIFM, you can simply appoint 
one in Ireland. It’s cheap, quick and a huge 
range of options exists that I’ve never really 
seen before. It is impossible to summarise 
them all.

“As a person who built a business from 
nothing here in Luxembourg, what I would 
say to people is that money matters. In 
truth you should spend as little as possible 
as slowly as possible if you care about 
being successful. If there is a hard Brexit, 
UK managers could plug and play using a 
hosted platform and stay where they are. 

standalone AIFM in Luxembourg and for 
the UK manager to delegate the portfolio 
management. A US company with a 
regulated ManCo can delegate portfolio 
management back to the US; the same is 
true for FINMA-regulated Swiss managers. 

“I therefore don’t see why there couldn’t 
be exactly the same situation with the UK. If 
they agree with other countries I don’t think 
ESMA can deny the UK. If they have real 
substance, and populate the Luxembourg 
AIFM with sufficient people to conduct 
portfolio management and things are done 
properly, provided they satisfy the substance 
requirement I don’t think there will be an 
issue for a UK entity,” says Fuchs. 

“Brexit is a huge opportunity for 
Luxembourg because new companies will 
be established, or for those who already 
have their own companies here, they will 
likely need to increase their substance and 
employ more people. This will benefit the 
Luxembourg economy.”

Even before Brexit, there were already 
signs that fund promoters were beginning 
to look beyond traditional Anglo Saxon 
jurisdictions towards regulated jurisdictions; 
something that has accelerated since AIFMD 
has become embedded across the EU.

That is not to suggest that everyone is 
doing this, the situation is more nuanced. But 
there are a number of drivers that determine 
where to domicile funds and typically 
they will include what investors want, tax 
treatment, and regulatory treatment, which 
these days feeds in to a fund manager’s 
ability to market. 

“In that sense we see a slightly bifurcated 
market,” says Andrew Brizell, Head of Legal 
and Group Head of Depositary Services, 
Aztec Financial Services (Jersey). “First 
there are those who are repeat raisers, 
who guarantee top quartile returns. From 
a structuring perspective, these managers 
call the shots and are, within reason, free to 
determine which jurisdiction they base their 
fund in.

“Then there are those managers who 
have less flexibility and for which investor 
requirements can be more imperative. To 
the extent that these managers are looking 
to raise from an EU institutional investor 
base, an EU based fund structure is often 
the natural conclusion as it can deliver  28

“As a person who built a 
business from nothing here 
in Luxembourg, what I would 
say to people is that money 
matters. In truth you should 
spend as little as possible as 
slowly as possible if you care 
about being successful.”
James Bermingham, Ogier
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Luxembourg’s limited 
partnership regime covers 

all options
Interview with Pierre de Backer

Pierre de Backer, Principal at 
Deynecourt

likes of Carlyle Group and Oaktree Capital 
Management choosing to run funds out of 
Luxembourg. Since 2013, more than 1,400 
special limited partnerships have been 
established, most of which are unregulated. 

De Backer adds that the Luxembourg 
limited partnership has a number of 
advantages over the English limited 
partnership. 

“Although the SCSp does not have its own 
legal personality or capacity, all contributions, 
acquisitions and dispositions of assets are 
made in the name of the SCSp and not the 
in the general partner’s name nor any of the 
limited partners. 

“That is quite practical as it means 
you don’t have to disclose the identity of 
investors in order to register an asset. This 
allows limited partners to ring-fence their 
assets from the claims from creditors of 
each of the partners,” explains de Backer. 

In addition, unlike the UK where the 
limited liability veil can be pierced under 
certain circumstances, limited partners in 
a Luxembourg partnership are expressly 
permitted to be involved in internal acts 
of management of the partnership without 
forfeiting their limited liability, for instance 
when they exercise their rights as limited 
partners, provide advice or opinions to 
the partnership, exercise control over or 
supervise the business of the partnership, 
or provide loans, guarantees or security or 
any other type of financial assistance to the 
partnership. Limited partners will not lose 
their limited liability either, as a result of 
being a member of an internal committee 
whose approval must be sought before the 
partnership can act.

“Also, it is not mandatory to allocate a 

In 2013, at the time the AIFM Directive was 
introduced, Luxembourg’s lawmakers took 
the opportunity to revamp the two existing 
limited partnerships with legal personality 
–the partnership limited by shares (SCA or 
société en commandite par action) and the 
common limited partnership (SCS or société 
en commandite simple).

Aware of the need to attract global fund 
managers more familiar with the Anglo-
Saxon model, Luxembourg was keen to 
make the jurisdiction even more appealing 
by introducing a new legal form, the special 
limited partnership (SCSp or société en 
commandite spéciale), a vehicle without legal 
personality modelled on the English law 
limited partnership. 

“The special limited partnership is proving 
to be attractive to both investors and asset 
managers,” says Pierre de Backer, Principal 
in the Investment Funds and Corporate 
practices at Deynecourt, a Luxembourg law 
firm. “This is mainly because they have the 
advantages of investor familiarity, of being 
flexible vehicles free from corporate law 
overrides, of maintaining limited liability for 
investors and of generally avoiding any tax 
leakage at the fund level.

“Replicating an Anglo-Saxon concept in 
a civil law jurisdiction might seem a little 
odd at first, but where the SCSp can be 
advantageous is that managers can benefit 
from Luxembourg’s fund management 
and administration infrastructure. Service 
providers here are very familiar with 
managing or administering SCA and SCS 
structures, and many would already have 
been supporting Cayman or Delaware LPs, 
for example.”

This is starting to reap benefits with the 
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reserved alternative investment fund (RAIF) 
in July 2016.

RAIFs combine most of the features and 
structuring flexibility of SIFs and SICARs, 
except that they are not supervised by the 
CSSF but are indirectly regulated through 
the RAIF’s AIFM, which in principle must be 
authorised in the EU. As a result, they are 
much quicker to market. “RAIFs, like SIFs 
and SICARs, can obviously be structured as 
limited partnerships”, adds de Backer 

The main advantage of establishing a 
limited partnership as a RAIF rather than 
an unregulated limited partnership is that it 
can be operated as an umbrella fund with 
one or more sub-funds whose assets and 
liabilities are segregated from those of other 
sub-funds. 

Each sub-fund can for instance 
accommodate a different investment strategy. 
A RAIF can also be structured as a tax 
opaque entity and gain access to double 
taxation treaties and, because the RAIF 
replicates the model of the SIF and the 
SICAR, it can be structured as open- or 
closed-ended vehicles.

The introduction of the RAIF does 
not mean the SCS and the SCSp have 
become obsolete. 

“Because a RAIF requires the AIFM to be 
authorised under AIFMD in Luxembourg or 
in the EU, we see some clients still setting 
up unregulated LPs that qualify as AIF. In 
that case, their AIFM would only be required 
to register with the CSSF, the Luxembourg 
regulator, as long as it manages assets 
below EUR100 million, including assets 
acquired through leverage, or EUR500 million, 
when the fund is closed-ended and uses no 
leverage,” says de Backer.

He says that besides private equity, 
real estate and infrastructure managers, 
Luxembourg LPs are, interestingly, favoured 
by UHNW individuals, such as family offices. 
Those investors are also keen to set up 
regulated funds for the extra flexibility they 
may bring, while being completely outside of 
the scope of AIFMD if they are reserved to 
a group of persons connected by a “close 
family relationship”.

“We now have a complete products and 
services toolbox to serve institutional and 
professional investors, UHNW individuals and 
family offices,” concludes de Backer. n

profit share to the general partner and there 
is no clawback on capital returns if the LP 
becomes insolvent,” concludes de Backer.

All three limited partnerships, whether they 
constitute “alternative investment funds” (AIF) 
and fall within the scope of AIFMD or not, 
can be set up under a specific regulatory 
regime in Luxembourg. They can also be 
formed as unregulated vehicles. 

It is not because a limited partnership 
avoids product regulation that it falls 
outside the supervision of regulators” de 
Backer clarifies. “Unless it benefits from an 
exemption under AIFMD, an unregulated 
limited partnership that is an AIF must 
be managed by an authorised alternative 
investment fund manager (AIFM), and is 
therefore indirectly subject to regulatory 
oversight through its AIFM.”

Unregulated limited partnerships may 
not be the most suitable vehicles in all 
circumstances – they are historically closed-
ended vehicles investing in illiquid strategies 
and some investors may be reluctant to have 
their investment tied up, especially when the 
partnership assets are liquid. 

Second, the SCS and SCSp are tax 
transparent and some investors would 
prefer a tax opaque vehicle with access to 
double taxation treaties. Third the umbrella 
structure with segregated portfolios of assets 
and liabilities is not available to unregulated 
limited partnerships.

“Until recently, there were a number of 
drivers which determined whether a product 
should be subject to regulation above the 
regulation imposed by AIFMD, with investor 
preference high on the list,” comments 
de Backer. 

“When the manager opted for a regulated 
vehicle, the specialised investment fund 
(fonds d’investissement spécialisé or 
SIF) regime was often preferred to the 
investment company in risk capital (société 
d’investissement en capital à risque or 
SICAR), mainly for its relative simplicity and 
extended investment scope. However, for 
a full scope AIFM targeting sophisticated 
investors, the double layer of regulation –
of the fund and of the manager – seems 
excessive nowadays.” 

Conscious that the regulatory approval 
of a SIF or SICAR could be long and 
cumbersome, Luxembourg introduced the 
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Luxembourg and London maintain an 
extremely close relationship. 

“If you look at other European cities they 
are clambering to lure business from the UK 
but in Luxembourg it is quite the opposite. It 
is building bridges with London, not raising 
drawbridges, because it wants to maintain its 
relationship with one of the most important 
financial centres in Europe, if not the world,” 
says Lee Godfrey, CEO of KNEIP, one of the 
industry’s leading legal and regulatory report 
specialists.

There are great things about Luxembourg; 
its connectivity to the rest of the world is 
fantastic. The reason Skype, and many 
others, are located here is because access 
to other jurisdictions is unrivalled. All the big 
technology companies are setting up there; 
Paypal, Amazon, etc. 

Luxembourg is investing heavily in 
infrastructure around IT, security, data 
lakes and so on. Indeed, in terms of Tier 
4 category data centres, there are more 
in Luxembourg than anywhere else in 
the world. 

“From a business perspective, it 
is very easy to get in touch with the 
government, with the regulator (CSSF), 
and if companies are subsidiaries of 
international conglomerates then the CEO 
of Luxembourg will know the CEO of the 
group. Also, Luxembourg’s finance minister, 
Pierre Gramenga, has connectivity to global 
finance ministers. All told, accessibility to key 
decision makers in Luxembourg is second 
to none. 

“That’s why, in my view, regardless of 
Brexit, Luxembourg will continue to be a 
great place to do business,” asserts Godfrey. 

Will Luxembourg benefit from some short-
term movement of company headquarters? 
Undoubtedly yes. But so will Dublin. “This is 
a country of 600,000 people, so it’s unlikely 
we will see an influx of people coming in but 

There’s no need to over-react. Focus on the 
day job because there are some really quite 
straightforward solutions out there for Brexit,” 
comments Bermingham. 

Luxembourg is, therefore, a viable 
solution to Brexit. It can be used in a cost-
efficient way without having to make a 
huge investment and move lots of people 
to the jurisdiction. If managers want a more 
permanent base, and establish their own 
Luxembourg AIFM – a practice highlighted 
above by larger fund management groups 
– they can do so over time, once they have 
sufficient resources and AUM. For now, 
smaller and mid-sized UK managers should 
take confidence that they will still be able to 
rely upon the delegated model using a third 
party AIFM.

“There is an overall feeling of positivity 
here with respect to Brexit,” says Kavitha 
Ramachandran, Director of MS Management 
Services, a Luxembourg-based subsidiary 
of the Maitland group, a leading global 
fund administrator. “We are already feeling 
the effects of it; a number of insurance 
companies and PERE managers and also 
fund distribution groups are moving in to the 
jurisdiction.” 

Early signs are that it could prove to 
be a positive catalyst. Major institutions 
such as insurance group, AIG, M&G and 
Lloyds have all taken the decision to move 
to Luxembourg. Major banking names like 
Northern Trust have made moves to set up a 
European banking base in Luxembourg while 
last month Citigroup confirmed that it was 
picking Luxembourg as its European private 
banking hub. 

Overall this is positive news for 
Luxembourg’s financial services industry. 
Still, there is a realisation that it cannot 
compete with the big financial centres 
such as Frankfurt and Paris, from an asset 
management perspective. 

“Luxembourg is doing the right thing in 
focusing on the strengths of its financial 
services eco system in attracting those 
businesses planning their post-Brexit 
strategy. The idea is that we would look to 
try and share the spoils with other European 
financial centres,” suggests Ramachandran. 

It is important to state at this point that 
there is no overt attempt by Luxembourg 
to capitalise on Brexit and take business. 

24 “If you look at other European 
cities they are clambering to 
lure business from the UK 
but in Luxembourg it is quite 
the opposite.”
Lee Godfrey, KNEIP
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The Reserved Alternative 
Investment Funds Act  

one year on 
By Arne Bolch

On 1 August 2016, the Luxembourg Act on 
reserved alternative investment funds (RAIF), 
entered into force. It allowed for the setting 
up of RAIFs, with their defining feature of 
indirect supervision by their AIFM rather 
than direct supervision by the CSSF. The 
RAIF now has gained momentum. It seems 
to be on track to follow in the footsteps 
of everybody’s Luxembourg darling, the 
specialised investment fund (SIF) or the 
investment company in risk capital (SICAR), 
although a comparison to the unregulated 
AIF taking the legal form of a limited 
partnership is difficult to establish. 

It seemed peculiar at first. A fund vehicle 
which did not need to be approved by 
the CSSF and still allows for all the perks 
of a SIF/SICAR? What would initiators 
and investors say? After all, was it not 
the supervision by the CSSF that brought 
them here? 

What in the summer of 2016 may have 
initially felt like a regulatory sea change 
was in fact a mere logical evolution for 
Luxembourg’s regulatory regime. The 
directive on alternative investment fund 
managers (2011/61/EU, AIFMD) had already 
set that change in motion, when it came 
into force on 23 July 2013 with its recital (10) 
stating “This Directive does not regulate 
AIFs”. So far so good, but the AIFMD still 
required alternative investment funds (AIF) 
to appoint an alternative investment fund 
manager (AIFM). The large majority of SIFs 
and SICARs had to going forward appoint an 
AIFM now. On top of that, SIF and SICARs 
had to go to the CSSF for prior approval only 
for them to come into being. What up to that 
point had looked like a sensible and sought 
after approach to supervision of funds and 

often times – much to the dismay of the 
CSSF – had even been called “light touch 
regulation” suddenly just seemed a bit out 
of touch.

Thanks to the AIFMD and its recital (10) 
requirements for regulation at AIF level as 
a prerequisite for an investment in an AIF 
were gradually abolished or mere AIFM 
supervision was held sufficient in other 
important European investor jurisdictions 
such as Germany, for example.

It then slowly dawned on market 
participants, that soon a double layer of 
supervision, direct CSSF and indirect AIFM 
supervision would make Luxembourg SIF 
and SICAR perceived as cumbersome and 
slow in terms of time-to-market, possibly 
even outpaced by LPs and Sondervermögen 
available elsewhere. As the AIFM was 
here to stay, it became obvious that the 
Luxembourg leg of the double-supervisory 
layer, i.e. the CSSF, had to give way, and so 
the RAIF was born. 

Arne Bolch, Local Partner GSK 
Luxembourg SA
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• The annual payment of the taxe 
d’abonnement in the amount of 0.01 %. 
This is the only tax to be paid by the RAIF. 

On the other hand, (b) the RAIF may also 
qualify as a SICAR and its tax regime, 
provided, that it does also by exemption 
to the principle of risk diversification invest 
in risk capital as understood by the CSSF 
circular 06/241.

Based on the above, the take up of the 
RAIF seems such that it slowly but surely 
replaces SIFs or SICARs. Only to the 
extent that in particular private or certain 
institutional investors value the additional 
supervision by the CSSF or are simply 
accustomed to it, will the SIF and the SICAR 
keep a defining feature for themselves.

How the RAIF compares to the unregulated 
AIF taking the legal form of a common (SCS) 
or special limited partnership (SCSp) is difficult 
to measure as no publicly available statistics 
on their number exist. It is noteworthy, that 
initiators and investors of an SCS or an SCSp 
however will not be able to make use of the 
above mentioned features of a RAIF (i.e. sub-
funds or a corporate form for their AIF, i.e. 
an SA/SCA) but will also be exempted from 
“paying its price”, i.e. risk diversification and 
minimum capital requirements as well as the 
taxe d’abonnement. n

Now, a little over a year old there are 
approximately 150 entities on the list of 
RAIFs published by the RCS. This stands up 
very well compared to (i) its spiritus rector 
the SIF, which after 10 years currently counts 
1,618 entities in total or approximately 160 
SIFs per year and (ii) the SICAR standing 
currently at 288 entities (over 13 years of 
existence) or approximately 22 per year.

That at least already numerically the 
RAIF is closing in on the SIF and SICARs, 
seems, amongst others, due to the fact 
that materially, on the one hand, (a) it is 
indeed closely mirroring the SIF law and the 
SIFs’ features: 
• Both are reserved to well-informed 

investors (as a SIF/SICAR);
• RAIFs may be set up as an FCP or as a 

SICAV/SICAF taking any legal form also 
available for the SIF; 

• A RAIF may be organised as an umbrella-
fund.

The RAIF is also in principle subject to the 
principle of risk diversification and against 
that background it is market practice to 
apply the CSSF circular 07/309 on risk 
diversification for SIF to a RAIF mutatis 
mutandis. A RAIF comes at the “price” of: 
• A minimum capital of EUR 1,250,000 to be 

reached within 12 months of its formation;
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UCITS to market their hedge fund strategies. 
Most alternative funds we see being 
established are closed-end funds,” confirms 
Fuchs. 

When asked what needs to improve in 
Luxembourg, Fuchs refers to two points.

Firstly, he says, the jurisdiction needs to 
try to attract more quality and trained people 
here who specialise in specific fields, such 
as risk management for example. 

“Secondly, there has always been good 
communication between service providers 
and trade associations as well as the CSSF 
and Government. That’s why business has 
been developing here and that needs to 
continue to improve.”

To conclude, Peter Jakubicka, Business 
Development Manager at Circle Partners 
says that the one obstacle currently in 
Luxembourg that needs to be overcome 
to make it the world’s leading jurisdiction 
relates to opening bank accounts. 

“Banks are still quite conservative and it 
still takes a very long time to open a simple 
custody account. That needs to change and 
processes need to be adjusted. Or maybe 
a maverick will come to the market with an 
electronic platform, similar to what Interactive 
Brokers has done to the brokerage market. 
That is something I foresee, not just for 
Luxembourg but other fund jurisdictions. 
Banks need to use technology to make their 
internal processes more flexible.” n

we want to remain pivotal in the success of 
financial services as a whole. Insurance is 
really strong here, as is financial technology,” 
adds Godfrey. 

Improvements continue to take place 
across all facets of Luxembourg’s 
financial services industry, such as the PE 
administration sector and more broadly, the 
fund product sector; as evidenced by the 
introduction of the RAIF last year. 

As Ogier’s Bermingham says: “You’ve got 
the right legal, regulatory and tax framework 
in place in Luxembourg and the right service 
providers. What this basically means is 
that the largest PE service providers have 
moved into the domicile to provide a higher 
level of client service. You have properly 
qualified ACCA-approved accountants, 
proper systems, proper financial reporting 
and so on. The PE administration industry 
is a long way from the NAV crunching of 
the UCI world, which is more industrial in its 
approach.”

He says that the days of global fund 
managers thinking about single jurisdictions 
are long gone. Even without Brexit, 
Luxembourg would doubtless become 
increasingly attractive to PE groups wishing 
to establish feeder funds in parallel to 
accommodate different investors.

Bermingham confirms that he is currently 
working on one prominent private debt fund 
consisting of four investor pools: two in 
Delaware, one in the Cayman Islands and 
one in Luxembourg. 

“Domicile questions are misunderstood. 
The notion is not that suddenly a global PE 
fund is coming exclusively to Luxembourg 
(at the expense of other jurisdictions); it 
might be that they are bringing part of their 
fund here to capture European LP capital 
but that’s often it. There is international 
cooperation – not competition – among 
jurisdictions. That’s the reality and it works in 
our favour at Ogier,” says Bermingham.

Interestingly, over at Fuchs Asset 
Management, they are focusing primarily 
on private equity, real estate, private debt 
funds and global UCITS because as an asset 
class, hedge funds simply have not been 
developing that much in Luxembourg.

“Under the UCITS regime there is some 
flexibility now to establish specific strategies 
which mirror hedge funds. People prefer 

28 

www.globalfundmedia.com

