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Introduct Ion

Introduction
The Hedgeweek Guide to Setting up Alternative Investment Funds 2013 
is the sixth edition of this unique online publication being made available to 
the 50,000-strong audience of investment managers, institutional investors 
and fund service providers that read Hedgeweek and its family of investment 
management newswires daily.

The focus of the Guide is to help managers, promoters and their advisers 
decide where best to list their alternative investment funds and complements 
the daily news, special reports and fund data delivered through our 
specialised investment management portals (see below for compete list).

This edition of the Guide draws together in one volume all the major current 
regulations covering the establishment of alternative investment funds in 
a comprehensive treatment of the subject covering the following major 
jurisdictions – The Bahamas, Guernsey, Ireland, Jersey and Malta.

The Guide goes from strength to strength with the support of leading law 
firms and service providers and in this regard we would like to thank The 
Bahamas Financial Services Board, Guernsey Finance, Ogier, Volaw Trust 
& Corporate Services, Dillon Eustace, FinanceMalta, the Malta Financial 
Services Authority and One Ten Associates for their invaluable time and 
assistance in preparing a comprehensive overview of each jurisdiction in 
this edition.

We look forward to your feedback and participation in forthcoming editions 
of this Guide.

Sunil Gopalan 
Chairman & Publisher 
GFM Limited 
globalfundmedia.com

Hedgeweek.com 
Institutionalassetmanager.co.uk 
Wealthadviser.co 
Privateequitywire.co.uk 
Propertyfundsworld.com 
Etfexpress.com 
Globalfunddata.com

www.hedgeweek.com
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human resources

COOs are playing an increasingly important role 
within start-ups, as investors want to have in place an 
individual with the background to handle the complexity 
of regulation and governance. Mush Ali of One Ten 
Associates explains the main factors that should be 
considered when hiring a COO.

The COO hire in any start-up hedge fund is typically the 
first ‘non-investment hire’ the firm will need to make.

We have seen the evolution of the importance of this 
hire change from it simply being a ‘need ‘ to now being 
just as essential as having a high quality investment 
team. The track record and pedigree of the COO will be 
the first thing investors will question nowadays, once 
they are aware of the investment team and strategy of 
the business.

While the need for a well-regarded COO is key for a 
hedge fund launch, the accessibility to them is greater 
than it has ever been – from the traditional ‘headhunter’ 
approach to introductions through various networks/
suppliers that exist in the sector. 

We recognise this hire can be difficult to make, since 
the person responsible for assessing the skillsets of the 
COO has invariably always hired investment professionals 
but has rarely been involved in hiring a non-investment 
individual. Therefore, assessing the relevant skillset of the 
individual can come with challenges.

The purpose of this article is to provide some 
specific guidance on the thought process required when 
considering a COO while recognising that this hire is 
ultimately individual to the situation of the start-up; so 
there is no one right answer to the hiring of a COO

Three key areas to consider when thinking about 
hiring the COO:

1. Size of the fund launch
This will determine the nature of the COO required
• Less than a $100m launch needs more of a head of 

operations/COO – that can roll up the sleeves and 
multi-task in the role

• Greater then a $100m launch needs more of someone 
with a track-record in managing relationships and 
people 

• Greater than a $250m launch will typically want to 

attract someone from a larger hedge fund as the 
launch will need that type of pedigree to cope with the 
complexities of this size of launch

2. What skills are required?
The COO will typically need knowledge in finance, tax, 
operations, compliance, technology and legal.

There is a perception that the COO needs to be a 
qualified accountant, the rationale being that investors 
feel comfortable with a COO who is professionally 
qualified to create a strong control environment. The 
validity of this is split across the industry, and in essence 
there is no wrong or right answer to this view.

We always advise fund managers to think about the 
skills/knowledge that can be missing in the current team 
– typically the answer is to cover everything on the non-
investment side. This makes it hard to narrow down on 
the type of background that is required.

Some good questions to address in order to narrow 
down the type of employees a start-up fund manager 
should look at:
• Do I need to set up complex systems? 
 – If yes, a more technology-savvy COO is needed
• Is middle office-across operations and NAV production-

the biggest worry? 
 – If yes, someone with pedigree in dealing with middle 

office is needed
• Is there a strong need for in-house knowledge on 

the legal, compliance, tax & finance side, or can we 
outsource this advice? 

 – If yes, a qualified accountant/lawyer is the best place 
to find this broad skill-set.

Addressing some of these key issues upfront will help in 
assessing how relevant the background of the COO is to 
the start-up.

The up side is that the talent pool for COO skillsets 
has matured over the past ten years to ensure start-up 
fund manager now have the ability to be more specific 
about what they want.

Our advice has always been: the more specific the 
fund manager can be about this need, the easier it is 
narrow down the potential employees, ultimately saving 
time and reducing the confusion around what the right 
hire for the business is.

Hiring the COO can  
be the hardest decision

By mush ali, one ten associates

www.hedgeweek.com
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human resources

3. Using specific benchmarks to assess the quality 
of the COO
academics/qualifications
This does not always tell the full picture but it can be 
used as a differentiator if you are up against a close 
decision between individuals. But in our experience it 
should never be the only factor to consider.

Previous institutions
The firms individuals have worked for in the first five 
years after university invariably define their mind-set and 
approach as they progress through their career. On top 
of this, assessing their current roles and organisations is 
a natural place to create judgements on the skillset of an 
individual.

Conclusions
It should be stressed that when thinking of this hire it 
is unrealistic to expect it to solve all the needs on the 
non-investment side-invariably COOs will always need 

a small team around them to ensure all core areas are 
appropriately controlled and managed.

The hiring of a COO of a start-up fund can be the 
hardest hire to make, because a unique mixture of 
skillsets is needed, which will always be individual to that 
particular start up.

As this hire will also be critically assessed by the 
investors, it is imperative that the fund manager spends 
time structuring the thoughts around what factors they 
want to focus on when considering this hire for the firm 
– after all, a lot of time will be spent working very closely 
with this individual. n

Mush Ali is Director at One Ten Associates – a specialist 
hedge fund recruitment firm. He qualified as a chartered 
accountant before starting his career in recruitment nearly 
10 years ago. He is an experienced specialist in this 
sector, his expertise lies in finding ‘non-investment’ talent 
for the hedge fund industry and service providers.

www.hedgeweek.com
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The Bahamas
FUnd legiSlatiOn
• Investment Funds Act 2003
• Investment Fund Regulations 2003

nUmber OF FUndS
Domiciled .................................................................................. 713

nUmber OF FUndS by CategOry
Standard funds ..........................................................................50
Professional funds ..................................................................254
Recognised Foreign Funds ..................................................104
SMART Funds .........................................................................305
domiciled and administered fund assets total: 
US$85.9billion
domiciled and administered fund assets by category (us$bn):
Standard funds ..................................................................... 7.049
Professional funds ............................................................ 42.009
Recognised Foreign Funds ..............................................11.906
SMART Funds ................................................................... 24.986

regUlatOr
The Securities Commission of The Bahamas1, 3rd Floor, 
Charlotte House, Shirley & Charlotte Streets, PO Box 
N-8347, Nassau, The Bahamas. Tel: +1 242 397 4100; 
Fax: +1 242 356 7530; www.scb.gov.bs

ServiCe prOviderS
See www.bfsb-bahamas.com / www.scb.gov.bs
Local stock exchange
Bahamas International Securities Exchange (BISX).  
www.bisxbahamas.com

FUnd eStabliShment
set up
a) Entities to be incorporated: see structures below.

b) Time to launch: The company can be incorporated in 
three to five working days. Time to launch is generally 
not less than fifteen working days, depending on 
the complexity of the fund’s structure and terms. 
Certain streamlined funds (SMART Funds) do not 
require term sheets, thereby decreasing documentary 
requirements. Timing also varies depending on speed 
with which service provider agreements are finalised 
and bank and custody accounts opened. Note that 
‘unrestricted’ investment fund administrators have 
delegated authority to license a fund from the SCB, 
thus facilitating the launch process.

set up fees
Government fees are as follows:
• To incorporate: $350 if authorised capital is $50,000 or 

less; $1,000 if authorised capital exceeds $50,000
• To register: not more than $2,300 (first year fees 

prorated by date of registration/licensing)
Professional fees (legal, administration, and audit) vary 
by service provider and a fee range of $10,000-$30,000 
(depending upon complexity) is common.
documentation required
General Documentation Requirements for Investment 
Fund Structures in accordance with international 
standards:
DIRECTORS/PRINCIPALS/PROMOTER
• Curriculum Vitae/Resume 
• Clear copy of a valid Passport (or other national 

identification papers which must contain a photograph, 
i.e. driver’s license) duly Notarised/Certified 

• Verification of current address (utility invoice, etc…) not 
more than six months old 

• Two professional letter references 
• One bank reference letter 
• Evidence of regulatory supervision (if any) 
• Other licenses and/or professional memberships (if 

any)
ENTITY 
• Offering Memorandum/Term Sheet (as applicable)
• Memorandum & Articles of Association
• Notarised/Certified copies of the Certificate of 

Incorporation 
• Original Certificate of Good Standing (issued within the 

past three months)
• Evidence of Regulatory supervision (if any)
• Disclosure of the Beneficial Owner(s)
• All Board Resolutions (as relevant)
• Authorised Signatory List (if any)
• Fund Registration Certificate (if applicable)
• Relevant Agreements (i.e. Investment Management, 

Investment Advisor, Custodian, Bank, etc)
• POA (if applicable)
Administrative forms (i.e. Application form, Due Diligence 
Questionnaire, AML letter): further documentation may be 
required based on individual assessments.
restrictions on directors/boards
An investment fund must have a minimum of two 
directors, who may be persons or entities. 
International affiliations (regulator)
International Organisation of Securities Commissions 
(IOSCO) – Signatory “A” status under MMoU; Council 
of Securities Regulators (COSRA); Offshore Group of 
Collective Investment Scheme Supervisors (OGCISS); 
Caribbean Group of Securities Regulators (CGSR).

the  Bahamas

The Bahamas

Nassau

www.hedgeweek.com
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taX
Exemptions – income tax/capital gains ....None at present
Withholding tax on distribution to  
investors ............................................................None at present
Net asset tax ...................................................None at present
Subscription tax ..............................................None at present
Corporation tax for management  
company ...........................................................None at present
Stamp duty ......................................................None at present, 
provided the underlying entity is an International Business 
Company deemed “non-resident” for exchange control 
purposes
VAT treatment for funds ...............Not applicable at present
TIEAs in place – how many and with whom? 
29 – Argentina, Aruba, Australia, Belgium, Canada, China, 
Denmark, Faroe Islands, Finland, France, Germany, 
Great Britain and Northern Ireland, Greenland, Guernsey, 
Iceland, India, Japan, Korea, Malta, Mexico, Monaco, 
New Zealand, Norway, San Marino, South Africa, Spain, 
Sweden, The Netherlands, U.S.
EU Savings Directive status ...............................Out of scope

regUlatiOn
available funds/legal structures
Fund types: 
• Professional Funds
• Standard Funds
• Recognised Foreign Funds
• SMART Funds
Legal Structures:
• Company
• Partnership
• Unit Trust
• Trust
restrictions on investments, concentration levels and the 
manner in which hedge funds can invest
There are no restrictions on investments, concentration 
levels or the manner in which a hedge fund can invest 
except as set forth in the fund’s own documents.
marketing restrictions
Interests in an investment fund cannot be sold in or from 
The Bahamas unless the fund is licensed or registered 
as required under the Investment Funds Act. 

Any advertisements must:
• Contain sufficient relevant information so as to not be 

misleading;
• where made, issued, published outside of The 

Bahamas, comply with any laws in the jurisdiction 
where made, issued or published; and

• where made, issued, published in The Bahamas, be 
approved by the Commission prior to publication and 
contain the prescribed information. 

regulations covering accounts/prospectuses
• IFA, 2003 S. 9 (1); IFR, 2003 R. 21 – 25; Schedule 1 

Investment Funds (SMART Fund) Rules 2005, 2009, 
2012; Schedules 1-4 of Investment Funds (SMART 
Fund) Rules, 2003.

• Pursuant to R. 65, Part VII of the Securities Industry 
Regulations, 2012 (Conduct of Business) which 
encompasses segregation of client cash and assets 
etc., is made applicable to investment funds. 

• S. 9(1) of the IFA, 2003 and R. 21 of the IFR, 2003 
require specific disclosures/information in the offering 

document of the investment fund to enable the 
prospective investor to make an informed decision as 
to whether or not to subscribe for or purchase equity 
interests in the fund. 

regulation covering local investment manager
• IFA, 2003 S. 13 (4) [Fitness and Propriety]. Under the 

IFA only the investment fund and the administrator 
are licensed by the Commission. Part 3 of the First 
Schedule of The Securities Industry Act, 2011 provides 
an exemption from registration for those persons 
whose sole securities business is the provision of 
management or advisory services to investment 
funds licensed or registered by the Commission as a 
professional, SMART or standard fund. 

• As part of the licensing process of the fund a “fit and 
proper” assessment is conducted on related parties 
to the fund, inclusive of the investment manager. The 
Commission has some regulatory authority pursuant 
to S. 46(1) of the IFA, 2003 and authority pursuant to S. 
52(1) and S. 52(1) to request information and access 
information from parties related to an investment fund.

Capital reQUirementS
For a fund promoter, investment  
manager, fund manager ...................................................... N/A
For management company ................................................ N/A
For an administrator:
• Unrestricted Administrator = not less than US$500,000 

OR not less than US$150,000 and indemnity insurance 
coverage of not less than US$1million.

• Restricted Administrator = not less than US$250,000 
OR not less than US$100,000 and indemnity insurance 
coverage of not less than US$500,000.

• Exempted Administrator = not less than US$150,000 
OR not less than US$50,000 and indemnity insurance 
coverage of not less than US$150,000

IFA, 2003 S. 37(1), IFR, 2003 R. 14 (3)

any Other advantage tO yOUr JUriSdiCtiOn?
The Bahamas has long been established as a leading 
financial services jurisdiction. It is home to many financial 
services organisations from across the globe that have 
chosen The Bahamas for the following reasons: Flexible 
regulations, reliable and long standing legal system, 
stable and business oriented government, there are no 
taxes on income, the availability of expert professional 
advice and services, together with the relative speed 
and comparatively modest cost of establishing various 
investment funds. The Bahamas is a jurisdiction of choice 
for funds business. 

the  Bahamas

Footnote:
1. The Securities Commission of The Bahamas is a statutory body 

established in 1995 to effectively oversee and regulate the activities 
of the securities and capital markets, to protect the investors while 
strengthening the public and institutional confidence in the integrity of 
those markets.

www.hedgeweek.com
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The Bahamas, in keeping with its long history of 
providing investment fund services, has taken measured 
steps over the past ten years to differentiate it from 
other jurisdictions. A key point of differentiation is the 
regulatory environment for investment funds which is 
robust though flexible. The Bahamas can accommodate 
any strategy and any investor, whether individual or 
institutional, and the creation of the SMART Fund is 
an example of the truly risked based framework for 
regulation that the Investment Funds Act, 2003 embraces.

The Bahamas’ growing attraction as a funds centre 
received a further boost early this year when it achieved 
Signatory A status under the Multilateral Memorandum of 
Understanding Concerning Consultation and Cooperation 
and the Exchange of Information (the MMoU) of the 
International Organisation of Securities Commissions 
(IOSCO). With this achievement, The Bahamas became 
the first independent country in the region with IOSCO 
“A” Status.

Being a signatory to the MMoU is a statement of 
a jurisdiction’s commitment with regard to mutual 
assistance and the exchange of information for the 
purpose of enforcing and securing compliance with the 
laws and regulations of the relevant jurisdictions.

There is the ability to license standard funds for 
retail investors, and professional funds for sophisticated 
investors but The Bahamas’ commitment to meet the 
evolving requirements of a global market is balanced by 
its equal dedication to the creation of highly specialised 
investment vehicles, like the SMART Fund. 

The SMART©Fund is a shining example of the 
jurisdiction’s reputation for ingenuity in the private 
investment funds space. The concept responds to the 
rising demand for alternative investments which offer 
more user-friendly, turn-key investment fund solutions 
for complex money management. It provides industry 
participants with the means to provide clients with 
innovative, progressive and flexible structuring solutions 
via a regulated vehicle, domiciled in a premier international 
financial centre. For example, where investment funds are 
essentially private arrangements such as private equity 
or a family office fund, they will now enjoy a supervisory 
environment appropriate for the limited, specific nature of 
the project and will not suffer the ‘broad brush’ regulatory 
approach, which is unavoidable elsewhere.

According to the Securities Commission of The 
Bahamas (“SCB”), the sector regulator, the number of 
active SMART funds has more than doubled in the 

past five years. “This rapid growth is a result of the 
many benefits derived from investing via SMART Funds, 
such as streamlined reporting, flexibility, operational 
efficiency, risk management efficiency, transferability and 
transparency, often at a relatively immaterial cost,” said 
Brian Jones, President of the Bahamas Investment and 
Business Securities Association.

SMART Funds are used in many types of investment 
structures, including private family funds for succession 
and wealth planning structures. Another common use 
is as an incubator fund for asset managers to test new 
strategies or establish a track record. SMART Funds 
also prove practical for use as regulated special purpose 
vehicles, to capture limited duration or event-driven 
investment opportunities. 

There are now seven distinct risk-adjusted SMART 
Fund templates or models, giving The Bahamas a unique 
instrument adaptable to both the structuring needs of 
high net worth private investors and to the requirements 
of the alternative investment industry

The latest version, formally the Super Qualified 
Investor Fund but popularly dubbed Model 007, was 
officially approved by the Securities Commission of the 
Bahamas on August 10, 2012. Such funds may be offered 
on a private placement basis to up to 50 ‘super qualified’ 
investors who must make a minimum initial investment of 
USD500,000. This investor-centric fund model is designed 
to better accommodate professional asset managers, 
institutional investors and ultra-high net worth individuals, 
all of whom stand to benefit from the risk-based 
approach to structuring and operating private placement 
funds available in The Bahamas.

Similar to the other SMART Funds, for the SFM007 the 
structure could be operational in a matter of weeks (post 
due diligence), where a concise term sheet is issued. 
A great attribute of these SMART Funds is that their 
streamlined set up does not, by any means, diminish 
their robustness as properly organised and duly regulated 
investment funds. Moreover, depending on the profile of 
the fund and its investor base, the SFM007 manager may 
wish to adopt an elaborate offering memorandum.

What sets this SMART Fund model apart, other than 
the expanded investor pool, is that the directors of the 
Fund choose the appointment and location of the fund 
administrator, similar to the appointment of any other 
service provider. Such dynamics are crucial because these 
decisions tend to be driven by many factors, including 
the fund’s investment strategy, investor profile, cost, time 

the  Bahamas

The Bahamas
By aliya allen, ceo & executive director, BFsB

www.hedgeweek.com
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zone, etc. In addition, the administrative functions may 
be expressly contracted by the SFM007 to any reputable 
service provider in any approved jurisdiction on an “as 
needed basis”. Thus, any functions not so delegated 
remain the responsibility of the directors. 

A private placement fund may invest in traditional or 
alternative investments, and its objective may be simple or 
complex. On one hand, the SFM007 may serve to facilitate 
a complex solution such as serving as the master fund for 
an onshore feeder fund. This set up allows onshore funds 
to enhance their performance by accessing global markets 
via a regulated investment vehicle while diversifying their 
onshore portfolios. On the other hand, the SFM007 is 
simply ideal for a single-manager private placement fund 
offered to one or more qualified investors. 

regulatory framework
A dual licensing regime exists in The Bahamas. The SCB is 
authorised to license all classes of funds and Unrestricted 
Fund Administrators (UFA) are authorised to license funds 
offered only to accredited investors. A restricted fund 
administrator cannot license but only administer funds. 
Irrespective of who licenses the fund, the fund must 
operate in a manner that is consistent with its constitutive 
documents and adherence to Bahamian law, specifically the 
Investment Funds Act and anti-money laundering legislation.

All administrators of Professional, Standard and 
Registered Foreign Funds have a statutory duty to take 
reasonable efforts to ensure among other matters that 
a fund adheres to its constitutive documents and is not 
carrying on its business in a manner which is – or likely 
to be – prejudicial to investors. 

Fund administration
The combination of SCB or administrator oversight, 
depending on the fund, creates a high degree of flexibility 
for fund administration in The Bahamas while providing 
an appropriate level of corporate governance for the 
funds industry. 

An Unrestricted Fund Administrator (UFA) in The 
Bahamas has several advantages within its regulatory 
scope. It can, for example, complete the necessary due 
diligence review of fund parties and coordinate with 
onshore and offshore parties for the completion of the 
offering memorandum and constitutive documents. The 
UFA can also certify fund compliance within Bahamian 
law and license the fund under its own internal 
authorisation procedures.

These capabilities provide the UFA with competitive 
advantages within a regulated environment. For example, 
it can market a fund within 24 hours of company 
incorporation and the completion of licensing procedures; 
and can also administer funds domiciled in recognised 
jurisdictions from The Bahamas without any further licensing 

procedures other than a filing notification with SCB.
Funds domiciled in The Bahamas must have a 

Bahamian fund administrator; certain functions can be 
delegated to another licensed financial institution with the 
agreement of the fund administrator. 

enhancements to the regulatory framework 
To further strengthen the legislative framework, the 
Commission in 2010 amended the country’s Investment 
Funds Act, providing significant business enhancements 
such as (i) removing the nexus of the investment 
manager/adviser as a requirement for the licensing of 
a fund; (ii) amending the definition of the “Professional 
Fund” to expand its application by repealing the 
requirement that investors in the fund reside in a 
prescribed jurisdiction and expanding the categories of 
persons that qualify to invest in a professional fund; (iii) 
amending the definition of “Recognised Foreign Fund” 
to allow funds that are not licensed or registered in a 
prescribed jurisdiction or listed on a prescribed exchange 
to register as a Recognised Foreign Fund, provided that 
the investment manager/advisor to the fund is regulated 
in a prescribed jurisdiction; and (iv) lengthening the time 
for the submission of audited financial statements. 

Additionally there was an amendment to the 
Commission’s Fast Track Guidelines, allowing all funds 
offered to accredited investors to make applications for 
licensing under the expedited process. These guidelines 
provide direction for the fast tracking process of 
applications for investment funds that target accredited 
or high net worth investors. Under this process the 
SCB guarantees approval of these categories of 
investment funds within 72 hours of receipt of a complete 
application, complementing the fast tracking process 
that already existed for Unrestricted Fund Administrators 
(UFA) to license Professional and SMART©Funds. 

Future growth
The Bahamas’ funds industry has experienced steady 
growth based on funds that are domiciled in the 
country and a large number of funds that are domiciled 
elsewhere but are administered from the jurisdiction. The 
Bahamas has the ability to grow the work force required 
to provide services and this has led to an increased 
focus on administration of funds, notwithstanding the 
domicile of the fund. 

Speed to market is a factor that was recognised 
several years ago by the SCB when it published its Fast 
Track guidelines, which are updated as necessary to 
meet market demands. 

Global and the niche investment managers have found 
both the infrastructure and human capacity that will allow 
their asset management and investment funds to operate 
successfully from The Bahamas. n

the  Bahamas
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If you want a more  
enterprising approach  
to fund business,  
there’s one place  
you should look...

guernseyfinance.com

Guernsey offers the experience, the infrastructure and the intellectual 
capital to deliver innnovative fund solutions for any market, in any asset 
class. We combine a breadth and depth in management, administration, 
custody and structural innovation that is second to none, with a wide 
non-executive director resource, as well as a first class, well regulated 
professional infrastructure.

Make Guernsey your first port of call.

Telephone: +44 (0) 1481 720071   Email: funds@guernseyfinance.com
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Guernsey
FUnd legiSlatiOn
The Protection of Investors (Bailiwick of Guernsey) Law, 1987 
(as amended).

nUmber OF FUndS
Domiciled .................................................... 840 as at Dec 2012

nUmber OF FUndS by CategOry
As at end of December 2012
*Note that some schemes have more than one category
open ended schemes
Money market/cash: ................................................................ 18
Managed currency .....................................................................9
Debt ..............................................................................................34
Equity/securities ........................................................................84
Derivatives ..................................................................................22
Real property ..............................................................................25
Private equity ...............................................................................4
Venture capital .............................................................................1
Infrastructure ................................................................................0
Hedge fund................................................................................. 21
Fund of hedge fund ................................................................. 61
Emerging markets .................................................................... 12
Balanced .......................................................................................8
Other ............................................................................................ 31
Total.................................................................. 330
closed ended schemes
Money market/cash: ..................................................................2
Managed currency ..................................................................... 0
Debt .............................................................................................. 51
Equity/securities ........................................................................68
Derivatives .................................................................................. 15
Real property ............................................................................125
Private equity ........................................................................... 313

Venture capital ...........................................................................33
Infrastructure ..............................................................................24
Hedge fund...................................................................................8
Fund of hedge fund ................................................................. 15
Emerging markets ......................................................................9
Balanced .......................................................................................1
Other ............................................................................................54
Total................................................................... 718
domiciled and administered fund assets total: 
£209.086 billion
domiciled and administered fund assets by category:
Closed-ended .............................................................£136.868bn
Open-ended ................................................................. £72.218bn

regUlatOr
Guernsey Financial Services Commission,  
PO Box 128, Glategny Court, Glategny Esplanade,  
St Peter Port, Guernsey GY1 3HQ

ServiCe prOviderS
Guernsey has high quality and experienced legal, 
accounting, valuation, registrar, company secretarial 
and audit services for the structuring, launch and 
administration of funds. The island also has a high level 
of choice and competition in terms of administrators, 
custodians and other service providers.
Local stock exchange: 
The Channel Islands Stock Exchange, 1 Lefebvre Street, 
St Peter Port, Guernsey GY1 4PJ
Local fund industry body: 
GIFA – Guernsey Investment Fund Association and GIBA 
– Guernsey International Business Association
Promotion agency for funds/financial sector: 
Guernsey Finance, Guernsey Information Centre, North 
Plantation, St Peter Port, Guernsey GY1 3PN

dOUble taXatiOn agreementS 
19: Australia, Denmark, Faroe Islands, Finland, Greenland, 
Hong Kong, Iceland, Isle of Man, Ireland, Japan, Jersey, 
Luxembourg, Malta, New Zealand, Norway, Qatar, 
Singapore, Sweden and United Kingdom.

taX inFOrmatiOn eXChange agreementS
42: Argentina, Australia, Bahamas, Botswana, Brazil, 
British Virgin Islands, Canada, Cayman Islands, Chile, 
China, Czech Republic, Denmark, Faroe Islands, Finland, 
France, Germany, Greece, Greenland, Iceland, India, 
Indonesia, Ireland, Italy, Japan, Latvia, Mauritius, Mexico, 
Netherlands, New Zealand, Norway, Poland, Portugal, 
Romania, San Marino, Seychelles, Slovenia, South Africa, 
St Kitts and Nevis, Sweden, Turkey, United Kingdom and 
the United States of America.

typeS OF alternative FUnd vehiCle
Open-ended or closed-ended:
• investment companies
• protected cell companies (PCCs)
• incorporated cell companies (ICCs)
• limited partnerships
• unit trusts

available typeS OF COrpOrate vehiCle
Guernsey funds may be structured in the traditional way 
as companies, unit trusts or limited partnerships. 

Guernsey

St. Peter Port

St Helier

GUERNSEY

JERSEY
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The jurisdiction also offers the potential to structure 
funds as a protected cell company (PCC), being a single 
legal entity with distinct cells, the assets and liabilities of 
each cell being segregated by law from the assets and 
liabilities of each other cell.

A fund may also be structured as an incorporated cell 
company (ICC) (which is similar to a PCC except that 
each of the ICC and incorporated cells is itself a separate 
legal entity). 

typeS OF regUlatOry FUnd CategOry
• Open-ended or closed-ended authorised funds 

(including qualifying investor funds (QIFs)) 
 – Open-ended funds are categorised as Class A, 

Class B or Class Q funds
• Open-ended or closed-ended registered funds

aUdit reQUirement
Guernsey funds must be audited. Local auditors are 
required. 

FinanCial Statement reQUirementS
Class A funds must submit their audited financial 
statements to the Guernsey Financial Services 
Commission within 4 months after the end of their 
annual accounting period and their half-yearly financial 
statements within 2 months after the end of the half-
yearly accounting period. 

All other funds must submit their audited financial 
statements to the Guernsey Financial Services 
Commission within 6 months after the end of their annual 
accounting period.

COSt OF regUlatOry FeeS
open-ended collective investment schemes
Annual fees:
Scheme ................................................................................ £3,165
Per additional class ..............................................................£204
Application fees:
Scheme ................................................................................ £3,165
New class of umbrella/multi class scheme ..................£665
non-Guernsey collective investment schemes
Annual fee .............................................................................. £510
Application fee ....................................................................£1,020
closed-ended collective investment schemes
Annual fee ........................................................................... £3,165
Application fee .................................................................... £3,165
Licensees
Annual fees:
Designated persons of authorised or registered 
open-ended collective investment schemes ............. £3,060
Designated persons of authorised or registered 
closed-ended collective investment schemes .......... £3,060
Principal manager of authorised or registered  
open-ended collective investment schemes ..............£1,530
Manager of authorised or registered closed-ended 
collective investment schemes ......................................£1,530
Other licensees ................................................................. £3,060
Application fee:
Licensees ............................................................................. £2,140
Form eX notification
Annual fee .............................................................................. £510
Application fee ....................................................................£1,020

regUlatOry apprOval time
• Authorised funds – allow 10 working days for each 

of the first two of the three stages in the standard 
application process and approximately 5 working 
days for the final stage, to obtain authorisation. If the 
promoter is new to the island, add approximately 10 
working days to the timetable so that the Guernsey 
Financial Services Commission can consider a pre-
application submission in relation to the new promoter, 
which is typically dealt with before submission of a 
formal fund authorisation application. 

• Registered funds and QIFs – allow 3 working 
days after filing with the Guernsey Financial 
Services Commission a fully completed application, 
accompanied by fund documentation in final form. 

• If a regulatory licence is required, for example, by 
a general partner to a limited partnership fund or 
by a manager to the relevant fund: in relation to an 
authorised fund, allow approximately 2 to 4 weeks for 
the regulatory licence to be issued (which includes 
any pre-application process if the promoter is new to 
Guernsey) and note that this application may also be 
run alongside the fund application, thereby reducing 
the overall timescale; or allow 10 working days 
(under a fast-track application process) if the licence 
application relates to a registered fund or a Qualifying 
Investor Fund (QIF).

Overall eStabliShment time
• Authorised funds – 6 to 8 weeks. 
• Registered funds and QIFs – 3 working days (fund 

only); 13 working days (regulatory licence (if required) 
and fund). 

The above timescales are indicative only. Timescales 
may vary depending on the level of regulatory comment 
and the ability of the parties to finalise documentation. 

A regulatory licence application can typically be run 
concurrently with a fund authorisation application. Also, 
timescales may be substantially quicker if the relevant 
fund application relates to, for example, a further cell 
of a PCC which has been approved previously by the 
Guernsey Financial Services Commission and/or the 
CISX. 

If a fund is to apply for a listing on the Channel 
Islands Stock Exchange (CISX), that application can be 
run concurrently with the application to the Guernsey 
Financial Services Commission.
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With 40 years’ experience, Guernsey has developed into 
a leading jurisdiction for the establishment of investment 
funds. For example, Guernsey remains the leader in 
non-UK listings on the London Stock Exchange, in terms 
of the number of its companies listed/traded on the 
LSE markets. At the end of last year Guernsey had 122 
vehicles listed on the combined markets of the LSE. 

Significant growth in the local funds industry has also 
been achieved in recent years. This can be attributed in 
part to the policies of the Guernsey authorities and the 
flexibility of the regulatory system, together with the high 
quality of services available in Guernsey in relation to 
fund management, administration and custody and strong 
legal, tax and accounting expertise.

regulatory framework
The Protection of Investors (Bailiwick of Guernsey) 
Law, 1987, as amended (POI Law) sets up a modern 
statutory structure for the regulation and administration 
of investment funds in Guernsey. It provides a framework 
for investor protection whilst retaining the flexibility 
to adapt quickly to market conditions. The Guernsey 
Financial Services Commission (GFSC) is always willing to 
entertain applications from promoters of the first rank who 
have a demonstrable and favourable track record in the 
establishment and/or management of investment funds.

Funds and persons providing services to funds 
in Guernsey are regulated by the POI Law. Funds 
established in Guernsey (whether open-ended or closed-
ended) must be authorised or registered before issuing 
shares, units or limited partnership interests. Fund service 
providers carrying on their business in Guernsey require 
a licence.

Rules made under the POI Law govern disclosure 
requirements and the operation of the various types and 
classes of investment funds. Save in respect of Class A 
authorised open-ended schemes, the Guernsey rules are 
relatively non-prescriptive, relying instead on disclosure. 
For example, they do not contain any valuation rules, nor 
do they prescribe any specific investment or leverage 
parameters. Further, licensee conduct of business rules 
and capital adequacy rules apply to fund service providers.

type of fund structures available
The types of investment vehicle most often used in 
Guernsey are closed-ended and open-ended investment 
companies, unit trusts and closed-ended limited 

partnerships. A company in Guernsey may also be 
established as a protected cell company, which offers 
legal segregation at cell level; or as an incorporated cell 
company, with one or more incorporated cells, which are 
each companies.

types and classes of fund
An investment fund may be established as open-ended 
or closed-ended. An open-ended fund is essentially one 
where investors are entitled to redeem their holdings at 
a price related to net asset value. A closed-ended fund 
is one where investors do not have such entitlement, 
although redemptions may be made at the discretion of 
the fund entity. 

All Guernsey funds require a Guernsey administrator 
(designated manager). All open-ended funds also require 
a Guernsey custodian (designated custodian), save 
that for hedge funds, a prime broker, regulated in an 
acceptable jurisdiction and having substantial net worth, 
may be appointed, subject to certain conditions. 

An open-ended fund will be authorised under one 
of three categories: Class A, Class B or Class Q; or be 
registered. A closed-ended fund may be either authorised 
or registered.

Authorised (i.e. regulated) funds are subject to ongoing 
supervision by the GFSC. Registered funds are subject to 
a lighter touch regulatory regime.

The Guernsey regime is flexible enough to cater for 
all types of investment fund and there is no need for 
specific fund products in terms of the potential number 
of investors. There are, however, minimum investment 
or investor qualification restrictions in relation to Class 
Q schemes or authorised funds established as QIFs 
(Qualifying Investor Funds), as explained further below.

authorised Funds
open-ended
An open-ended authorised fund may be established as 
Class A, Class B or Class Q. 

Class A schemes, which may be marketed more widely 
in certain jurisdictions, are subject to a higher level of 
regulation in their operations than Class B or Class Q 
schemes and are aimed at the retail end of the market. 

The rules that govern Class B schemes are designed 
to be relatively flexible, with reliance placed on 
disclosure. The GFSC may derogate from any of the 
requirements of the Class B scheme rules if they are 

Guernsey

Guernsey
By caroline chan, ogier
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satisfied that investor protection will not be compromised. 
Because of their flexibility, Class B schemes have proved 
to be the most popular and are utilised for various 
purposes, including hedge funds.

Class Q schemes are available to ‘qualified 
professional investors’ (which definition includes a public 
authority or person satisfying the relevant minimum net 
assets or net worth criteria). The Class Q scheme rules 
may be similarly derogated from and greater discretion is 
permitted, with the emphasis again on disclosure.

closed-ended
An authorised closed-ended fund is subject to certain 
specified disclosure requirements, but is not required to 
appoint a Guernsey resident custodian. The Authorised 
Closed-ended Investment Schemes Rules 2008 apply.

Qualifying Investor Funds
A fund may be established as a QIF (for example, a 
Class B QIF or an authorised closed-ended QIF), enabling 
the promoter to take advantage of a fast track application 
process (see further below). Certain conditions apply. 
Principally, the investors in the fund are restricted to 
categories of persons deemed to be able to evaluate 
the risks involved, including certain public bodies, 
knowledgeable employees and experienced investors. 
In practice, the easiest way to qualify is by imposing a 
minimum investment of USD100,000. 

registered funds
As an alternative to an authorised fund, open-ended and 
closed-ended funds may be registered. A 3 business 
day fast track application process applies. Registered 
funds are subject to the Registered Collective Investment 
Scheme Rules 2008 and the Prospectus Rules 2008, 
which contain the relevant disclosure requirements. 

As noted, a Guernsey resident administrator is 
required for all Guernsey registered funds. A registered 
open-ended fund also requires a Guernsey licensed 
custodian. 

Although registered funds may not be offered to the 
public in Guernsey, they may be offered to appropriately 
licensed Guernsey entities.

Fund application process
A standard application process applies for authorised 
funds, unless established as a QIF. This involves three 
stages: outline authorisation, interim authorisation and 
formal authorisation. It is important to note that the 
relevant Guernsey service providers (administrator and 
custodian, as applicable) must be on board at the outset, 
as they will be required to support the application. In 
addition, if the promoter is not known to the GFSC, a 
preliminary due diligence stage will need to be completed 

by the GFSC (the New Promoter process), before a 
formal fund application is submitted. If this process is 
undertaken this may shorten the timeframe for the fund 
application process itself.

At outline authorisation stage the GFSC will consider 
basic information regarding the structure of the fund, 
its investment activities and the parties involved. At the 
interim stage, the application fee is paid and the GFSC 
reviews a copy of the draft fund offer document, which 
must meet the applicable disclosure requirements. Final 
versions of the offer document, constitutive documents 
and material agreements are then filed at the final stage 
in order for formal authorisation to be granted. The whole 
process can typically take around 6 to 8 weeks. 

A fast track application process applies for registered 
funds. Registration will be granted 3 business days after 
filing completed application documents with the GFSC. 
Instead of reviewing the fund documentation, the GFSC 
relies on certain warranties to be given by the fund 
administrator, which conducts appropriate due diligence 
and confirms certain matters to the GFSC, including in 
relation to the propriety and track record of the fund 
promoter.

A similar fast track application process applies for a 
fund to be established as a QIF.

Fund directors, together with directors, managers and 
controllers of a promoter, are each required to complete 
a personal questionnaire form (Form PQ) or update 
information already held by the GFSC by a Form PD. 

licence applications
The Guernsey service providers to be appointed will 
normally already hold the necessary licence. A Guernsey 
resident investment manager is not a requirement for a 
Guernsey investment fund. However, if a new manager 
(including, for example, a general partner) is to be 
established in Guernsey by the fund promoter, it too will 
require a licence under the POI Law. A licence application 
process may be run concurrently with a fund application 
and the process typically takes between 3 to 4 weeks to 
complete. However, the GFSC will entertain a fast track 
POI Law licence application for a general partner or an 
entity proposing to carry out management services in 
Guernsey, in relation to a fast track fund application (for 
registered funds or QIFs). The GFSC is expected to issue 
a licence using the fast track process within 10 business 
days from submission of all requisite documents. 

Stock exchange listings
Investment funds established in Guernsey are eligible 
for listing on many of the major international stock 
exchanges. They may also be listed on the Channel 
Islands Stock Exchange. A stock exchange listing will 
add further disclosure requirements. 
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taxation
With certain exceptions, all Guernsey companies now 
pay a standard rate of 0% income tax on their profits. 
A Guernsey investment fund continues to be eligible 
to apply for exempt tax status, which may be renewed 
annually upon payment of £600. There is no capital gains 
tax in Guernsey, nor is there any corporation tax or 
stamp duty payable on the transfer of shares or units in 
an investment fund. 

alternative investment Fund manager directive 
(aiFmd)
Various steps have been taken to ensure that business in 
Guernsey may continue as usual following transposition 
of the AIFMD into EU member state national law in July 
2013. The GFSC has announced that it will operate a 

dual regime. The existing investment funds regulatory 
regime will continue unchanged. However, it will be 
supplemented by an AIFMD compliant opt-in regime for 
those funds and managers finding themselves within 
scope of AIFMD. 

On 30 May 2013 the European Securities and Markets 
Authority (ESMA) announced that it had approved 
the cooperation arrangements on behalf of securities 
regulators from the 27 EU member states, Croatia and the 
wider European Area (Iceland, Liechtenstein and Norway) 
to be put in place with their counterparts in 34 Third 
Countries, including the GFSC. This means that the GFSC 
may now take steps to sign up a bilateral agreement with 
each of the individual EU securities regulators, so that 
Guernsey funds may be marketed in that country post 
July 2013. n
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Ireland
FUnd legiSlatiOn 
• UCITS: European Communities (Undertakings for 

Collective Investment in Transferable Securities) 
Regulations, 2011

• Non-UCITS investment companies: Part XIII of the 
Companies Act, 1990

• Non-UCITS unit trust: Unit Trusts Act, 1990
• Investment Limited Partnerships (non-UCITS): 

Investment Limited Partnerships Act, 1994
• Non-UCITS common contractual funds: Investment 

Funds, Companies and Miscellaneous Provisions Act, 
2005

Note that the Irish legislation implementing the Alternative 
Investment Fund Managers Directive (Directive 2011/61/
EU) (AIFMD) has not yet been passed into Irish law.

nUmber OF FUndS
• 5,378 Irish regulated funds as of April 30, 2013 

(including sub-funds) (source; Central Bank of Ireland)
• 6,962 non-Irish funds administered in Ireland as 

of March 31, 2013 (source; Irish Funds Industry 
Association)

nUmber OF FUndS by CategOry
All data as of 30 April 2013 and includes sub-funds 
(source: Central Bank)
UCITS ......................................................................................3,224
Non-UCITS ..............................................................................2,151
Retail Non-UCITS ....................................................................270
Professional Investor Non-UCITS .......................................149
Qualifying Investor Non-UCITS ......................................... 1,732
domiciled and administered fund assets total:
The latest available data is as of March 31, 2013 shows 
that there were E1,015 billion in total net assets in non-

Irish domiciled funds administered in Ireland (source: Irish 
Funds Industry Association) and E1,305 billion in total net 
assets in funds domiciled in Ireland. The figure for Irish 
domiciled funds was made up of E1,028 billion of UCITS 
net assets and E277 billion of non-UCITS net assets 
(source: Central Bank of Ireland and Irish Funds Industry 
Association).
domiciled and administered fund assets by category:
All data as of 31 December 2012 (source: Central Bank of 
Ireland and Irish Funds Industry Association)
Money Market: ..................................................... E295.3 billion
Bonds: ..................................................................... E385.3 billion
Equities: .................................................................. E302.9 billion
Hedge: ...................................................................... E82.7 billion
Other: ....................................................................... E161.3 billion
The numbers of Irish registered funds by regulatory 
category are provided above. The variation between the 
Central Bank of Ireland aggregate total assets figure and 
the total net asset value figure of the Central Bank as 
stated above is due to rounding and other factors.

There are no up-to-date official statistics available on 
the categories of non-Irish funds administered in Ireland 
as such. 

regUlatOr
The Central Bank of Ireland (commonly known as the 
“Central Bank”). 

Address: Funds Authorisation and Supervision 
Divisions, Central Bank of Ireland, Block D, Iveagh Court, 
Harcourt Road, Dublin 2, Ireland

ServiCe prOviderS
There are a large number of law-firms which provide 
legal services to the alternative investment funds industry 
here, both the leading commercial firms and smaller 
niche practices.

All of the main accountancy firms have large 
operations in Ireland.

There are approximately 50 fund administrators active 
in Ireland, many of which have affiliated custodian 
operations in Ireland, the majority of which would have 
alternative investment fund servicing capabilities.

There are no available statistics on Irish corporate 
service providers as generally these entities are not 
required to be regulated in Ireland. Generally, fund 
administrators or specialised transfer agency companies 
would provide the services normally provided by 
corporate services provides, including, in the case of 
some administrators, company secretarial services which 
are also provided by corporate secretarial affiliates of the 
law-firms and certain independent firms.

Investment banks involved in prime brokerage do not 
typically provide this service out of Ireland. Over 439 
fund promoters have Irish domiciled funds as part of 
their distribution strategy (source: Irish Funds Industry 
Association).

There are no official statistics on the number of 
placement agents in Ireland.
Local stock exchange: The Irish Stock Exchange Limited
Local fund industry body: Irish Funds Industry Association
Promotion agency for funds/financial sector: 
Industrial Development Agency and Irish Funds Industry 
Association

I reLand
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dOUble taXatiOn treatieS 
Ireland has signed comprehensive double taxation 
treaties with 69 countries, of which 64 are currently 
in effect. The double taxation agreements which are 
currently in effect and having force of law cover the 
following countries: Albania, Armenia, Australia, Austria, 
Bahrain, Belarus, Belgium, Bosnia & Herzegovina, 
Bulgaria, Canada, Chile, China, Croatia, Cyprus, Czech 
Republic, Denmark, Estonia, Finland, France, Georgia, 
Germany, Greece, Hong Kong, Hungary, Iceland, India, 
Israel, Italy, Japan, Republic of Korea, Latvia, Lithuania, 
Luxembourg, Macedonia, Malaysia, Malta, Mexico, 
Moldova, Montenegro, Morocco, Netherlands, New 
Zealand, Norway, Pakistan, Panama, Poland, Portugal, 
Romania, Russia, Saudi Arabia, Serbia, Singapore, 
Slovak Republic, Slovenia, South Africa, Spain, Sweden, 
Switzerland, Republic of Turkey, United Arab Emirates, 
United Kingdom, United States, Vietnam and Zambia.

Ireland has also signed double taxation treaties with 
the following countries and the legal procedures to give 
these agreements force of law are at various stages: 
Egypt, Kuwait, Qatar, Ukraine and Uzbekistan. 

Negotiations for new agreements with Thailand have 
been concluded and are expected to be signed shortly. 
In addition negotiations for new agreements with the 
following countries are at various stages: Azerbaijan, 
Jordan and Tunisia. It is also planned to initiate 
negotiations for new agreements with other countries in 
the course of 2013.  

taX inFOrmatiOn eXChange agreementS 
Ireland has concluded Tax Information Exchange 
Agreements (TIEAs) and Agreements for affording relief 
from double taxation with respect to certain income of 
individuals and establishing mutual agreement procedures 
in connection with the adjustment of profits of associated 
enterprises with Guernsey, the Isle of Man and Jersey.

Ireland has also concluded Tax Information Exchange 
Agreements (TIEAs) with Anguilla, Antigua and 
Barbuda, Belize, Bermuda, the British Virgin Islands, the 
Cayman Islands, the Cook Islands, Gibraltar, Grenada, 
Liechtenstein, the Marshall Islands, Montserrat, Samoa, 
San Marino, St Lucia, St. Vincent & the Grenadines, the 
Turks & Caicos Islands and Vanuatu.

In addition, Ireland has been designated by the 
Cayman Islands as a country that may make requests 
for tax information under Part IV of the Tax Information 
Authority Law. This allows the Revenue Commissioners 
to request information relevant to a tax investigation 
(including bank and entity ownership information) from 
the Cayman Islands authorities without the necessity of a 
bilateral TIEA. This applies for taxable periods beginning 
on or after 1 May 2009. 

eUrOpean UniOn – taXatiOn OF SavingS 
inCOme direCtive
Under the European Savings Directive, all European 
Member States and a number of associated and 
dependant territories are required to exchange certain 
information and/or impose a withholding tax on particular 
types of payments made to certain individuals. Andorra, 
Liechtenstein, Monaco, San Marino and Switzerland are 
not participating in automatic exchange of information 

but are exchanging information on a request basis. Their 
participation is confined to imposing a withholding tax. 
The other associated or dependent territories that are 
participating are Anguilla, Aruba, British Virgin Islands, 
Cayman Island, Guernsey, Isle of Man, Jersey, Montserrat, 
Netherlands Antilles and Turks and Caicos Islands.

typeS OF alternative FUnd vehiCle
• Open-ended, hybrid or closed-ended investment 

company with fixed or variable capital
• Open-ended, hybrid or closed-ended unit trust
• Open-ended, hybrid or closed-ended common 

contractual funds
• Open-ended, hybrid or closed-ended investment limited 

partnerships
Each of the above may be established as single or 
multi-portfolio funds and with one or multiple classes of 
shares. Investment companies and common contractual 
fund sub-funds have statutory ring-fencing of their assets 
and liabilities.
available types of corporate vehicle
• Single portfolio company 
• Segregated portfolio (umbrella) company
• Variable or fixed capital company

typeS OF regUlatOry FUnd CategOry
• UCITS (no minimum initial subscription requirement);
• Retail Non-UCITS (no minimum initial subscription 

requirement except for private equity funds, in respect 
of which it is E12,500);

• Professional Investor Non-UCITS (minimum initial 
subscription of E125,000);

• Qualifying Investor Non-UCITS (minimum initial 
subscription of E100,000, investor wealth tests and risk 
acknowledgement).

There are certain other categories which are not widely 
used. For example, non-designated collective investor 
funds (which are available to life assurance companies, 
pension funds and other collective investors; tax exempt, 
do not have to be sold publicly) are not widely used due 
to their narrow investor requirements.

Post implementation of AIFMD, the existing Retail 
Non-UCITS and Professional Investor Non-UCITS will 
be discontinued and will be replaced by the Retail 
Investor Qualifying Investor Fund category (“RIAIF”). The 
Qualifying Investor Non-UCITS category will be replaced 
by the Qualifying Investor Alternative Investor Fund 
category (“QIAIF”).

aUdit reQUirement 
Yes, annual, local.

FinanCial Statement reQUirementS 
Yes, all semi-annual unaudited and annual audited. 
Corporate Qualifying Investor Funds do not have to 
prepare semi-annual unaudited accounts. QIAIFs will not 
be required to prepare semi-annual unaudited accounts.

COSt OF regUlatOry FeeS
E2,025 per year for each fund plus E475 per sub-fund up 
to a maximum of E4,400 (source: Central Bank of Ireland: 
A Guide to Industry Funding Regulations, 2012). This 
is reviewed on an annual basis by the Central Bank of 
Ireland.
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Overall COSt OF FUnd eStabliShment
Legal costs will vary from law-firm to law-firm and 
depending on the type of fund and other factors. There 
is no up-front regulatory fee. There is a small government 
levy for incorporating corporate funds and other initial 
statutory filings.

regUlatOry apprOval time
Qualifying Investor Funds: 24 hours following filing of 
prospectus, constitutive document, principal service 
agreements, application request, completed regulatory 
application forms including a fund summary, and various 
confirmations assuming AIFM, investment manager, 
administrator, custodian and directors have already been 
approved by the Central Bank and the application is 
within normal prescribed parameters and any required 
derogations have been obtained in advance. Post 
implementation of AIFMD, no promoter approval is 
required.
Professional Investor non-ucIts: If promoter approval is 
required, this must be obtained generally before the 
fund application is submitted to the Central Bank. The 
promoter approval will generally take approximately two 
weeks. Once promoter approval is obtained, and the fund 
application is submitted, the Central Bank endeavours 
to respond to the initial application within two weeks 
and subsequent responses from the fund each time 
within approximately one week. Normally, two to three 
sets of comments can be expected, depending on the 
nature of the fund, resulting in the application spending 
approximately four to five weeks in total with the Central 

Bank. The total time taken to have the fund authorised 
then depends on the speed at which the promoter 
responds to the Central Bank’s comments.
retail non-ucIts: Similar to Professional Investor Fund above.
rIaIFs will require an approved AIFM before authorisation. 
There is no current guidance on the timeline for 
authorisation of an AIFM. Once the AIFM is approved the 
timelines will be similar to those outlined above.
ucIts: Similar to those above, however, the policies 
and procedures regarding the overall management and 
governance of the UCITS (whether by the Board of the 
UCITS or a separate Irish management company (in 
the case of common contractual funds and unit trusts 
a management company is compulsory) must be pre-
approved by the Central Bank prior to the submission of 
the UCITS application for authorisation. This pre-approval 
process can generally take two to four weeks.

Overall eStabliShment time
In each case from a standing start (i.e. fund promoter, 
investment manager and directors have not been 
previously approved by the Central Bank, but fund service 
providers have been chosen) to fund authorisation:
UCITS ........................ tends to take approximately 3 months
non-ucIts
Retail ................................................... approximately 2 months
Professional Investor Funds ......... approximately 2 months
Qualifying Investor Fund .................. approximately 1 month
RIAIFs .................................... expect approximately 2 months
QIAIFs ..................................... expect approximately 1 month
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1. What if any are the investor restrictions
Irish Funds are not required to have a minimum number 
of investors, however, certain Irish regulated funds must, 
depending on the category of fund, and the specific 
wording of the legislation, invest capital raised from 
“the public” (UCITS), raise capital by providing facilities 
for “direct or indirect participation by the public” (Non-
UCITS investment companies) or must constitute an 
arrangement made for the purpose, or having the effect, 
of providing facilities for the participation by “the public” 
(non-UCITS unit trusts).

It is expected that the legislation requiring direct or 
indirect participation by the public in respect of non-
UCITS will be amended upon implementation in Ireland 
of the Alternative Investment Funds Managers Directive 
(Directive 2011/61/EU) (“AIFMD”) with effect from 22nd 
July 2013 and such amendments will reflect the definitions 
of an alternative investment fund as defined in AIFMD. 

There are certain other categories of funds which are 
not widely used. For example, non-designated collective 
investor funds (which are available to life assurance 
companies, pension funds and other collective investors), 
are not required to facilitate direct or indirect public 
participation). 

2. What if any are the investor restrictions
UCITS must be offered in European Economic Area, but 
may also, but not alternatively, be offered elsewhere. 
UCITS and Non-UCITS established as common 
contractual funds may not be offered to natural person 
investors. Apart from that, and outside of normal matters 
of contractual capacity, there are no substantive Irish 
restrictions in relation to the nature or quality of UCITS 
investors.

Currently there are no minimum investments imposed 
by the Central Bank in relation to Irish non-UCITS retail 
funds other than that non-UCITS retail funds which 
are authorised by the Central Bank as venture capital 
or private equity funds must impose a minimum initial 
subscription requirement of E12,500 on each investor. 
Additionally the current regime as regards non-UCITS 
Professional Investor Funds (“PIFs”) imposes a minimum 
initial subscription requirement of E100,000 otherwise 
there are no Irish restrictions. Upon implementation of 
AIFMD, the retail Non-UCITS and PIF categories will be 
replaced by a new category of fund namely retail investor 

alternative investment funds (“RIAIFs”) and no minimum 
subscription requirements will apply in respect thereof. 
Currently Non-UCITS funds that can be offered solely 
to Qualifying Investors (“QIFs”) are required to apply a 
minimum initial subscription requirement of E100,000 
and may be sold only to investors who are professional 
clients within the meaning of Annex II of Directive 
2004/39/EC (Markets in Financial Instruments Directive); 
or investors who receive an appraisal from an EU 
credit institution, a MiFID firm or a UCITS management 
company that the investor has the appropriate expertise, 
experience and knowledge to adequately understand 
the investment in the QIF; or investors who certify that 
they are an informed investor by providing either (i) 
a confirmation (in writing) that the investor has such 
knowledge of and experience in financial and business 
matters as would enable the investor to properly evaluate 
the merits and risks of the prospective investment; or (ii) 
a confirmation (in writing) that the investor’s business 
involves, whether for its own account or the account 
of others, the management, acquisition or disposal of 
property of the same kind as the property of the QIF. 
Upon implementation of AIFMD the QIF category will be 
replaced by the qualifying investor alternative investment 
fund (“QIAIF”) The minimum initial subscription and 
investor criteria outlined above in respect of QIFs will 
apply equally to QIAIFs and in addition a higher minimum 
subscription of Euro 500,000 will apply to any QIAIF 
which invests more than 50% of its Net Asset Value in a 
single unregulated fund.

Currently in relation to PIFs and QIFs, an exemption 
from the minimum initial subscription requirement and, 
in the case of QIFs, the investor criteria, is available 
to directors of the fund, the investment management 
company, directors of the investment management 
company, the fund promoter (i.e. sponsor) and its 
affiliates, and employees of the investment management 
company who are directly involved in the fund’s 
management or are senior employees with experience 
in the provision of investment management services. A 
similar exemption from the minimum initial subscription 
requirement will apply equally to QIAIFs.

All QIF investors must certify in writing to the fund that 
they meet the minimum criteria listed above and that they 
are aware of the risk involved in the proposed investment 
and of the fact that inherent in such investments is the 

Ireland 
By dillon eustace
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potential to lose the entire sum invested. This certification 
will equally be required in respect of investment in QIAIFs.

Please see “1” above in relation to non-designated 
collective investor funds.

3. is there a requirement for an irish fund’s 
sponsor (promoter) to be approved by the irish 
regulator?
Currently before the Central Bank will accept an 
application for the authorisation of an Irish investment 
fund, the Central Bank must be satisfied regarding the 
promoter’s expertise, integrity, adequacy of financial 
resources and that it or its key management have a 
relevant track-record in collective investment schemes. 
With limited exceptions, the promoter is required to be 
regulated by a supervisory authority recognised by the 
Central Bank and generally speaking any OECD member 
state national regulator will be acceptable. Promoters 
are required to have audited net shareholder funds or 
partners capital of not less than E635,000 on an ongoing 
basis. Post implementation of AIFMD, there will be no 
requirement for a promoter for either RIAIFs or QIAIFs. 
However for Irish UCITS funds the promoter requirement 
remains and experience in the distribution of retail funds 
or access to a retail distribution network will be an 
additional consideration.

4. is there a requirement for the investment 
manager of an irish fund to be approved by the 
irish regulator?
Before the Central Bank will accept an application for the 
authorisation of an Irish investment fund, the proposed 
discretionary investment management company(ies) 
of the fund must be cleared in advance. Acceptable 
investment management firms include those which are 
regulated under the Markets in Financial Instruments 
Directive (MiFID) (Directive 2004/39/EC) and non-EU firms 
regulated by a supervisory authority recognised by the 
Central Bank.

In relation to Irish UCITS, the investment managers 
must be authorised or registered for the purpose of 
asset management and must be subject to prudential 
supervision. In addition, where a non-EU investment 
manager is proposed to be appointed, there must be a 
form of co-operation agreement in place between the 
Central Bank and the supervisory authority of the third 
country that regulated the investment manager.

5. What are the custodian/depositary bank 
requirements for an irish fund?
Currently, the assets of Irish regulated funds (UCITS 
and Non-UCITS) must be entrusted to a depositary for 
safe-keeping. The depositary must be a credit institution 
authorised in Ireland, an Irish branch of an EU credit 

institution or an Irish incorporated company which is 
wholly owned by an EU credit institution (or equivalent 
from a non-EU jurisdiction) provided that the liabilities 
of the Irish company are guaranteed by its parent. The 
current prescribed role of the depositary is to ensure, as 
a general rule, legal separation of non-cash assets and 
to ensure that certain core aspects of the management 
of the fund are carried out in accordance with applicable 
legislation, Central Bank conditions and the fund’s 
constitutive documents, for example, valuation, sale, 
issue, repurchase and cancellation of fund units. In 
addition, the depositary must enquire into the conduct 
of the management company, investment company or 
general partner in each annual accounting period and 
reporting thereon to the fund’s unitholders.

Upon implementation of AIFMD a depositary must 
be appointed to each RIAIF and QIAIF to carry out 
specific functions namely monitoring of cash flows, 
safekeeping of assets as well as the general oversight 
functions outlined above. The depositary for a RIAIF or 
QIAIF must be (a) an EU Credit Institution, (b) a MiFID 
investment firm, authorised to provide custody services 
and which meets certain capital requirements (c) other 
entities subject to prudential regulation and ongoing 
supervision which have the same effect as EU law. In 
addition the Central Bank requires that the depositary 
must have appropriate expertise and experience to carry 
out the functions required of it. The depositary must have 
sufficient resources to effectively conduct its business 
and it must organise and control its internal affairs in a 
reasonable manner with proper records and adequate 
arrangements for ensuring that employees are suitable, 
adequately trained and properly supervised. Again, the 
depositary must enquire into the conduct of AIFM, the 
management company, investment company or general 
partner in each annual accounting period and reporting 
thereon to the fund’s unitholders.

The depositary is required to ensure that the 
AIF’s cash flows are properly monitored and that all 
subscription payments have been received and cash 
belonging to the AIF is booked correctly in cash 
accounts in the name of the AIF, the AIFM or the 
depositary on behalf of the AIF. Equally the safekeeping 
requirement requires that the depositary holds in its 
custody all financial instruments that can be registered in 
an account by registering and recording in a segregated 
account on the books of the depositary identifying those 
assets as assets of the AIF (or the AIFM on behalf of the 
AIF). Assets capable of physical delivery must be held in 
physical custody by the depositary. In the case of “other 
assets” the depositary’s duty is to verify the ownership 
of such assets and to maintain a record of those assets 
for which it is satisfied that the AIF holds ownership of 
those assets.
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6. What are the local director requirements?
Irish funds established as investment companies 
are required to have a minimum of two Irish resident 
Directors on their boards. Common contractual funds 
and unit trusts are required to have an Irish management 
company and such management companies are required 
to have at least two Irish resident Directors on their 
boards. Investment limited partnerships are required to 
have an Irish General Partner and such entity is required 
to have at least two Irish resident Directors on its board. 
The board of Directors of a fund or its management 
company/general partner and post implementation of 
AIFMD, the AIFM cannot have Directors in common with 
the depositary of the fund. All Directors appointed to 
such entities must be approved in advance by the Central 
Bank pursuant to a fitness and probity regime applicable 
to all regulated financial services sectors in Ireland on 
the basis that the Central Bank is satisfied that each has 
appropriate expertise and integrity and is of good repute. 
The names and biographies of the directors must appear 
in the fund’s Prospectus. Resignations of Directors 
from the Boards of Irish funds or their management 
companies/general partners must be notified immediately 
to the Central Bank.

It is an Irish legislative requirement (Section 21 of 
the Central Bank Reform Act 2010) that each Irish fund 
and, if applicable, its management company satisfies 
itself on reasonable grounds that a person appointed 
to a so-called “pre approval controlled function” (“PCF”) 
complies with the Central Bank’s 2011 Fitness and Probity 
Standards (the “Standards”). Directors are considered to 
be PCFs. It is also a legislative requirement that the PCF 
agree to abide by the Standards. Where a PCF does 
not comply with the Standards, the Irish entity cannot 
permit that person to act as a PCF (this applies to new 
appointments and existing appointments). In complying 
with the standards, the Central Bank expects the Irish 
entity to consider the specific competencies and level of 
probity that should be expected of a PCF of the relevant 
entity of the particular kind in question. The Standards 
set out specific minimum due diligence that the Central 
Bank expects would be undertaken by the Irish entity.

7. What are the prospectus/offering document/
constitutive document requirements?
All Irish funds must issue a prospectus, which must 
be dated, and the essential features of which must be 
kept up to date. Investors must be offered a copy of the 
Prospectus, free of charge, prior to subscribing for units 
in the relevant fund. Any changes to the Prospectus must 
be made by prior approval of the Central Bank or, in the 
case of Qualifying Investor Funds and post implementation 
of AIFMD, QIAIFs prior notification to the Central Bank. 
Any material changes to the Prospectus must be notified 

to investors in the fund’s subsequent periodic reports. 
The overriding Central Bank consideration is that the 
Prospectus should contain sufficient information to enable 
investors to make an informed decision whether to 
invest in the fund. In particular, the investment objectives 
and policies of a fund must be clearly described in 
the Prospectus with sufficient information to enable 
investors to be fully aware of the risks they are entering 
into. Separate Prospectuses may be issued by funds 
established as umbrella funds in respect of each of their 
sub-funds. Separate prospectuses may not be issued in 
respect of separate share classes, except in the context 
of Qualifying Investor Funds and post implementation 
of AIFMD, QIAIFs, provided that the Prospectuses are 
consistent with the other Prospectus(es) for the fund/
sub-fund of an umbrella fund (except in relation to that 
information which is class specific).

8. are irish funds required to be licensed?
Broadly speaking, units of Irish investment funds 
that are available for public participation may not be 
sold or purchased nor may sales or purchases be 
solicited without the fund having sought and obtained 
authorisation of the Central Bank under the relevant Irish 
funds legislation.

9. What are the Central bank requirements 
before an irish fund can launch?
Before an Irish investment fund can launch, the fund 
must be in possession of a written authorisation 
from the Central Bank pursuant to the relevant Irish 
legislation. Currently, there are no minimum capitalisation 
requirements except in the case of UCITS investment 
companies which have not appointed Irish management 
companies, which must have a minimum capital of 
E300,000 prior to authorisation by the Central Bank. 
Post implementation of AIFMD where a self managed 
investment company is to be considered as an internally 
managed AIFM it will be subject to a E300,000 initial 
capital requirement and will be required to have additional 
own funds appropriate to cover potential liability risk or 
have appropriate professional indemnity insurance. 

10. What ongoing Central bank requirements 
apply to irish funds?
The ongoing core Central Bank requirements can be 
broken down into:

disclosure
Please see “7” above in relation to the Prospectus.

Each fund must issue annual audited financial 
statements and (other than in the case of corporate 
Qualifying Investor Funds, which are exempt from this 
requirement) semi-annual unaudited financial statements, 
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comprising a balance sheet, income statement (in the 
case of the annual audited financial statements only), 
a portfolio statement and statement of changes in the 
composition of the portfolio during the period and any 
significant information which will enable investors to 
make an informed judgement on the development of 
the fund and its results. Post implementation of AIFMD 
the report for QIAIFs and RIAIFs must also contain a 
report on the investment activities during the period and 
material changes in information disclosures. 

Valuation and pricing
Currently fund assets must be valued on the basis of 
market prices where available or, where unavailable, 
generally at probable realisation value calculated by the 
Directors of the fund/management company/general 
partner or by a competent third party appointed by the 
Directors of the fund/management company/general 
partner, the appointment of which is approved by the 
depositary. The valuation rules must be set out in the 
fund’s Prospectus and must be set out, or referred to, in 
the fund’s constitutive document. The final checking of 
the fund’s net asset value must be carried out in Ireland 
by staff located in Ireland, in the absence of a derogation 
from the Central Bank. Valuation rules must be applied 
consistently throughout the life of a fund. Currently, the 
valuation policy is ultimately the responsibility of the 
board of Directors of the fund/management company/
general partner.

Post implementation of AIFMD, RIAIFs and QIAIFs 
will be required to value in accordance with the rules 
laid down in the constitutive document which clearly 
define the expected method of valuation and set out a 
framework for variation from the expected method of 
valuation. In the case of RIAIFs the Central Bank has 
retained the requirements referred to above in respect 
of valuation of fund’s assets at market value or where 
unavailable probable realisation value. In addition, the 
designated AIFM of the QIAIF and RIAIF is the entity 
who will be responsible for the valuation of the Fund’s 
assets and the publication of NAV. Valuation rules must 
be clearly disclosed in the Prospectus. Valuations may 
be performed by the AIFM itself or by an external valuer 
appointed by the AIFM.

client asset protection; independent custody of assets
The applicable rules are outlined in “5” above.

depositary as fiduciary of investors
The applicable rules are outlined in “5” above.

Portfolio regulation
Currently, the Central Bank imposes diversification 
requirement and concentration requirements on Irish 

UCITS, non-UCITS retail funds and Professional 
Investor Funds. 

A retail Non-UCITS’ general investment restrictions 
prohibit it from investing more than 10% of its net asset 
value in securities which are not listed or traded on a 
recognised and regulated market, more than 10% of net 
asset value in the securities of any one issuer and more 
than 10% of its net asset value in any class of security 
issued by a single issuer. The net maximum potential 
exposure that the fund can achieve through efficient 
portfolio management techniques and borrowings cannot 
exceed 25% of net asset value.

There are exceptions and specific restrictions for retail 
Non-UCITS funds of funds including funds of unregulated 
funds, feeder funds, real estate funds, private equity 
funds and managed futures funds.

Investment restrictions will continue to apply to RIAIFs 
post implementation of AIFMD. RIAIFs general investment 
restrictions prohibit it from investing more than 20% of 
its net asset value in securities which are not listed or 
traded on a recognised and regulated market, more than 
20% in securities issued by a single issuer and more 
than 20% of its net asset value in any class of security 
issued by a single issuer and provides for rules as to the 
exposures arising from FDI and EPM techniques similar 
to those to be employed in respect of a UCITS. 

In the case of Professional Investor Funds, the 
standard investment and borrowing restrictions applicable 
to retail Non-UCITS can be disapplied to the extent 
agreed with the Central Bank. As a general rule of thumb, 
the quantitative limits are doubled. These restrictions will 
no longer be of any relevance in respect of new funds 
due to the discontinuation of the PIF regime.

The Central Bank disapplies all but a small number of 
policy driven investment restrictions in relation to QIFs 
and, post implementation of AIFMD, to QIAIFs..

duty to act in investors’ best interest and to avoid 
conflicts of interest
The fund’s prospectus must contain a description of the 
potential conflicts of interest which could arise between 
the management of the fund and the fund, with details, 
where applicable, of how these are going to be resolved.

Any transaction carried out with a fund by a promoter, 
AIFM, manager, depositary, investment adviser and/or 
associated or group companies of these must be carried 
out as if effected on normal commercial terms negotiated 
at arms length and transactions must be in the best 
interests of the investors. 

regulatory reporting
The fund/management company/general partner 
must submit a monthly report within ten days of its 
effective date, setting out the fund’s net asset value, 
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net asset value per unit and net subscription and 
redemptions in the fund’s units during the month. The 
annual audited financial statements of the fund and 
semi-annual unaudited financial statements of the fund 
(where required) must be submitted to the Central Bank 
within four and two months respectively of the balance 
sheet date. The fund/management company/general 
partner must submit monthly returns to the statistics 
department of the Central Bank. Post implementation 
of AIFMD, self managed investment companies acting 
as internally managed AIFM will also be required to 
report on a regular basis to the Central Bank on the 
principal markets and instruments traded by it and on 
liquidity arrangements and risk management systems of 
the QIAIF.

reporting to investors
The annual audited financial statements and semi-
annual unaudited financial statements (where required) 
must be made available to investors free of charge 
upon request and must be available for inspection at a 
specified location. 

changes to the Fund
Any change to the Prospectus or any material service 
agreement of the fund is subject to prior approval by, 
or, in the case of Qualifying Investor Funds and post 
implementation of AIFMD, prior notification to, the Central 
Bank. Material changes to the investment policy of the 
fund of the fund as disclosed in the Prospectus or any 
change to the fund’s investment objective are subject 
to prior investor approval. Any such changes must be 
notified in advance to investors enabling them to redeem 
their units in the fund prior to the implementation of 
the change.

enforcement
The Central Bank has independent statutory powers of 
enforcement that are not dependant on judicial action. 
The Central Bank employs a risk based supervisory 
approach known as PRISM (Probability Risk Impact 
SysteM). This focuses the most resources on firms 
considered to have a potentially high systemic impact 
on the financial system and a high risk to the consumer. 
The Central Bank enforces on the basis of periodic 
reporting requirements, a requirement for the Directors/
management company/general partner and depositary to 
deal with the Central Bank in an open and co-operative 
manner and inspections, the frequency of which is 
based on risk assessment or on complaint. While PRISM 
is intended to result in a common basic approach to 
regulation across all financial sectors, it is also intended 
to identify where risk is concentrated most highly within 
the financial system. Furthermore it differentiates between 

types and degrees of risk in different financial sectors 
and so avoids an investment fund being regulated to 
the same degree as a bank or insurance company for 
example. The Central Bank’s enforcement strategy is to 
engage in “pre-defined enforcement” which concentrates 
on high impact areas such as market conduct, 
consumer protection and financial crime, focussing 
on firms with significant market share, and “reactive 
enforcement” which is event or report based, and to 
operate in a proportionate, consistent, targeted and 
transparent manner.

11. What are the regulatory requirements 
applicable to service providers to irish funds?
All Irish investment funds are required to appoint an 
Irish fund administrator (or a suitably licensed Irish 
management company) which will perform certain 
minimum activities in Ireland such as the final checking 
of the net asset value of the fund prior to its release 
and the maintenance of the fund’s shareholder register. 
Irish fund administrators are subject to regulation 
under the Irish Investment Intermediaries Act, 1995, 
the European Communities (Markets in Financial 
Instruments) Regulations, 2007 or the European 
Communities (Undertakings for Collective Investment 
in Transferable Securities) Regulations, 2011 (in the 
case of UCITS management companies providing fund 
administration services).

A depositary must be appointed in respect of Irish 
investment funds as more particularly described in 
“5” above. The depositary fiduciary oversight duties 
may not be delegated to a third party and must be 
performed by the depositary appointed in Ireland. The 
custody functions may however be delegated to a 
custodian located inside or outside of Ireland subject 
to compliance with certain due diligence requirements 
and in the case of RIAIFs and QIAIFs the requirements 
of AIFMD as regards establishing objective reasons for 
such delegation. Irish depositaries are subject either 
to the requirements of Irish banking law (in the case 
of domestic banks), foreign banking law and certain 
Irish conduct of business rules (in the case of the Irish 
branches of foreign banks) or the European Communities 
(Markets in Financial Instruments) Regulations, 2007 (in 
the case of wholly owned Irish non-banking subsidiaries 
of foreign banks). Post AIFMD the depositary will also 
be subject to the specific requirements of AIFMD as it 
relates to the exercise of the depositary function.

All Irish funds are required to appoint an investment 
manager (or Irish management company) that will be 
responsible for the investment management of the Irish 
fund’s assets. The conditions applicable such companies’ 
clearance to act by the Central Bank as described in 
“4” above.
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Currently Irish Professional Investor Funds and 
Qualifying Investor Funds are entitled to appoint prime 
brokers. Prime brokers must be regulated to provide 
prime brokerage services and each prime broker or its 
parent company must have financial resources of not 
less than E200 million and a short term credit rating of 
not less than A1 or equivalent. Post implementation of 
AIFMD QIAIFs will continue to be entitled to appoint 
prime brokers subject to the designated AIFM having 
complied with the requirement as to exercising due care 
and diligence in the selection and appointment of prime 
brokers including ensuring that such prime brokers are 
subject to ongoing supervision, are financially sound and 
have the necessary organisational structure appropriate 
to the services to be provided..

12. What is the regulatory procedure in getting 
an irish fund licensed?
All fund authorisations must be obtained pre-launch. 
Post-authorisation changes to fund documentation 
require the approval of the Central Bank or, in the case 
of Qualifying Investor Funds and post implementation of 
AIFMD, QIAIFs, prior notification to the Central Bank. 

To obtain this authorisation, the fund, or in the case 
of a unit trust, its management company and depositary 
or in the case of a common contractual fund or limited 
partnership, its management company or general partner, 
must apply to the Central Bank in writing. In the case of 
UCITS and Non-UCITS retail and Professional Investor 
Funds and post implementation of AIFMD, RIAIFs, this 
application is initially made in draft form. In the case 
of Qualifying Investor Funds and post implementation 
of AIFMD, QIAIFs, a formal application is made on the 
business day prior to the proposed date of authorisation, 
with accompanying final, executed documentation and no 
formal review of the documentation is undertaken by the 
Central Bank. 

Currently in all cases, before making an application, 
the proposed promoter of the fund must have been 
cleared by the Central Bank, as must the proposed 
investment manager. Post implementation of AIFMD 
the AIFM must have been cleared by the Central Bank 
(whether or not AIFM authorised by the Central Bank or 
passporting its services) before any RIAIF or QIAIF can 
be authorised. Non-discretionary investment advisers 
are not required to be cleared by the Central Bank. The 
Directors of the proposed fund/management company/
general partner must be approved in advance by the 
Central Bank. Any management company or general 
partner being appointed must be approved in advance 
by the Central Bank. In the case of a UCITS, the policies 
and procedures regarding the overall management and 
governance of the UCITS (whether by the Board of the 
UCITS or a separate Irish management company (in 

the case of common contractual funds and unit trusts 
a management company is compulsory) must be pre-
approved by the Central Bank prior to the submission of 
the UCITS application for authorisation. Similarly where 
an self managed investment company is being appointed 
as AIFM it must also satisfy the Central Bank as to its 
overall management and governance of the RIAIF or 
QIAIF. The proposed Administrator and depositary of 
the Fund must be in possession of the relevant license 
from the Central Bank. Any derogations from the Central 
Bank’s requirements that a fund requires must be 
obtained in advance of submitting the formal application 
for authorisation.

13. What is the role of the service providers in 
authorisation/ongoing regulation?
authorisation:
UCITS, retail Non-UCITS Professional Investor Funds and 
post implementation of AIFMD, RIAIFs are authorised by 
application from the fund, or in the case of a unit trust, 
its management company and depositary or in the case 
of a common contractual fund or limited partnership, its 
management company or general partner as appropriate. 
The depositary and fund administrator will be required to 
make certain certifications to the Central Bank as part of 
the authorisation process.

In the case of Qualifying Investor Funds and post 
implementation of AIFMD, QIAIFs, which are authorised 
by means of a self-certification process, the fund/
management company/general partner and, in the case 
of unit trusts, the depositary, makes the formal application, 
which is undertaken by its Irish legal advisers and the 
depositary certifies that the information contained in the 
application, as it relates to the depositary, is accurate.

ongoing:
The Irish Administrator/management company will be 
generally be responsible for carrying out the minimum 
activities referred to in “11” above and for preparing the 
regulatory reporting and financial statements referred to 
at “10” above.

The Custodian will prepare the report referred to in “5” 
above for inclusion in the fund’s annual audited financial 
statements.

The Administrator, Custodian and management 
company are each expected to deal in an open and 
co-operative manner with the Central Bank and to 
participate in such meetings as the Central Bank 
considers necessary to review the fund’s operations and 
its business developments.

14. What leverage restrictions apply to irish 
funds?
UCITS: UCITS may not borrow except for temporary 
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purposes subject to a limit of 10% of net asset value 
and have a “global exposure” limit that is applicable to 
the UCITS’ use of derivatives. In calculating their global 
exposure, UCITS currently have the choice whether to 
use the so-called commitment approach, a simple but 
conservative method of calculating global exposure which 
calculates exposure based on the marked to market 
value of the underlying assets to which the derivative 
contracts refer, or an advanced risk measurement 
methodology such as Value-at-Risk (“VaR”). VaR 
measures maximum expected loss at a given confidence 
level over a specific time period. VaR may be calculated 
using an acceptable proprietary or commercially 
available model. 

The commitment approach methodology is normally 
used by UCITS that use a limited number of non-complex 
derivatives and the latter by more sophisticated users 
of derivatives. It is the responsibility of the UCITS to 
ensure that the method selected is appropriate, taking 
into account the investment strategy of the UCITS, the 
types and complexities of the derivatives used and 
the proportion of the UCITS portfolio which comprises 
derivatives. 

A UCITS must use an advanced risk measurement 
methodology such as the VaR approach to calculate 
global exposure where: (i) the UCITS engages in complex 
investment strategies which represent more than a 
negligible part of the UCITS investment policy; and/or 
(ii) the UCITS has more than a negligible exposure to 
exotic derivatives; and/or (iii) the commitment approach 
does not adequately capture the market risk of the UCITS 
portfolio. 

The UCITS’ global exposure as measured using the 
commitment approach may not represent more than 
100% of the net asset value of the UCITS (in other words, 
a UCITS total exposure may be 210% of the net asset 
value of the UCITS (including temporary borrowing)). 
If VaR is used, the UCITS may not have an exposure 
greater than 20% of the net asset value (known as 
“absolute VaR”) based on a confidence level of 99% 
and a holding period of twenty days, all of which limits 
may be scaled down proportionately, or the UCITS may 
not have a VaR greater than twice the VaR of a relevant 
benchmark or a corresponding, derivative-free portfolio 
(known as “relative VaR”). The degree of exposure that 
a UCITS has may be reduced by the use of allowable 
position netting and hedging positions.

Retail Non-UCITS: such a fund’s net maximum 
potential exposure is limited to 25% of net asset value 
and includes borrowing and exposures arising through 
the use of derivatives. In the case of leveraged managed 
futures funds, there is no such leverage limit though 
such funds effectively have a margin to equity ratio 
restriction of 50%.

Professional Investor Funds: such a fund’s net 
maximum potential exposure is limited to 100% of 
net asset value including borrowing and derivatives 
exposures.

RIAIFs: such a fund shall not borrow, or have at any 
given time borrowings, exceeding 25% of its net assets. 
The Central Bank has also sought to provide RIAIFs the 
same possibilities as a UCITS for investment in financial 
derivatives and the exposures arising therefrom but does 
not prohibit a RIAIF from investing in uncovered short 
positions in the same way as a UCITS is prohibited from 
doing so.

Qualifying Investor Funds and, post implementation 
of AIFMD, QIAIFs unlimited leverage, subject to only to 
Prospectus disclosure, and certain reporting obligations.

15. What is the tax status of irish funds in 
ireland?
direct
A fund that is authorised in Ireland is not subject to Irish 
tax on its income (profits) or gains. While dividends, 
interest and capital gains that a fund receives with 
respect to its investments may be subject to taxes, 
including withholding taxes, in the countries in which 
the issuers of investments are located, these foreign 
withholding taxes may, nevertheless, be reduced or 
eliminated under Ireland’s network of tax treaties to the 
extent applicable (see “Treaty Access“ below).

Furthermore, there are no Irish withholding taxes 
on distributions to investors provided the investors 
have made the appropriate tax declaration of non-
Irish residence to the fund or the fund has satisfied 
and availed of certain prescribed equivalent measures.  
Furthermore, there are no Irish withholding taxes on 
distributions made to certain categories of Irish investors 
(which would include approved pension schemes, 
charities, other investment funds, etc). 

Indirect
There is no stamp duty or subscription tax payable in 
Ireland on the issue, transfer, repurchase or redemption 
of units in a fund. Many of the key services provided to 
Irish funds (fund administration, investment management, 
etc) are exempt from Irish VAT.

treaty access
Where treaty access is important, non-UCITS funds 
and post implementation of AIFMD, RIAIFs and QIAIFs 
may use wholly owned trading vehicles for treaty 
access whereby the fund finances the trading vehicle 
in return for the issuance to the fund of a taxable profit 
stripping participating debt instrument by the vehicle. 
Irish trading vehicles are fully taxable in Ireland which 
typically removes one of the obstacles to tax-exempt 
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regulated funds obtaining treaty benefits, namely the 
requirement to be “liable to tax”. Through this profit 
stripping mechanism, such vehicles’ taxable profits can 
be managed to a desired level which can be zero if so 
desired. 

Ireland has signed comprehensive double taxation 
treaties with 69 countries, 64 are currently in effect with 
negotiations at various stages on 4 others and it is 
planned to initiate negotiations for new agreements with 
other countries during the course of 2013.

16. What tax applies to irish investment 
managers?
Generally 12.5% on fee income derived from investment 
management services. 

The Irish tax authorities impose a 20% withholding 
tax on dividends and other profit distributions. However 
there are significant exemptions under domestic law from 

this withholding tax in relation to (i) payments made to 
persons resident in EU Member States and tax treaty 
countries and (ii) payments made to companies resident 
outside the EU or a non-tax treaty country provided more 
than 50% of the recipient company is ultimately controlled 
by persons resident in a treaty country or EU member 
state (other than Ireland), once certain declarations are 
put in place.

17. What are the asset valuation rules applicable 
to irish funds?
These are described in “10” above. n

For further information contact: 
Etain de Valera, Dillon Eustace, 33 Sir John Rogerson’s 
Quay, Dublin 2, Ireland. Tel: + 353 1 673 1739.  
Email: etain.devalera@dilloneustace.ie.
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FUnd legiSlatiOn
l Collective Investment Funds (Jersey) Law, 1988
l Control of Borrowing (Jersey) Order, 1958
l Financial Services (Jersey) Law, 1988
There is further, subordinate legislation covering differing 
regulatory options, prospectus issuance consent and 
similar.

nUmber OF FUndS 
As of 31 March 2013 there were around 1,400 funds 
registered under the Collective Investment Funds (Jersey) 
Law, 1988 and Control of Borrowing (Jersey) Order, 1958 
laws, comprising over 2,300 separate asset pools. It 
should be noted that these statistics do not include those 
funds established as “Unregulated Funds” or very private 
structures (i.e. with fewer than fifteen investors).

nUmber OF FUndS by CategOry
During the first quarter of 2013 the total number of 
regulated funds increased to 1,395. The data does not 
include funds established under the Unregulated Funds 
Regime, of which there were 184 by the end of the 
period.

dOmiCiled and adminiStered FUnd aSSetS 
tOtal
During the first quarter of 2013 the net asset value of 
funds increased by £12.5bn from £192.8bn to £205.3bn. 

dOmiCiled and adminiStered FUnd aSSetS by 
CategOry
At 31 March 2013 there were 1,200 Single Class Funds 
and 1,107 Umbrella Sub-Funds with a total NAV of 
£205.3bn.

regUlatOr
Jersey Financial Services Commission, PO Box 267, 14-18 
Castle Street, St Helier, Jersey, JE4 8TP, Channel Islands. 
Tel: +44 (0)1534 822000; Email: info@jerseyfsc.org;  
www.jerseyfsc.org.

ServiCe prOviderS 
l Five first tier law firms, plus over twenty further law 

firms
l Each of the big four accountancy firms have 

operations in Jersey and there are several second tier 
firms present also.

l There are well in excess of 150 corporate service 
providers/administrators.

l There were 42 banks registered in Jersey as at 31 
March 2013. There are not really prime brokerage 
operations located in Jersey as such, but access to UK 
operations can be established through local offices; for 
example ABN, Deutsche Bank, JPM, Citibank, UBS and 
RBC each have operations in Jersey. 

Local stock exchange: 
The Channel Islands Stock Exchange, LBG
PO Box 623, One Lefebvre Street, St Peter Port, 
Guernsey GY1 4PJ, Channel Islands
www.cisx.com
Local fund industry body: 
The Jersey Funds Association, www.jerseyfunds.org
Promotion agency for funds/financial sector: 
Jersey Finance Ltd, 4th Floor, Sir Walter Raleigh House, 
48-50 Esplanade, Jersey JE2 3QB, Channel Islands.  
Email: jersey@jerseyfinance.je  
www.jerseyfinance.je

dOUble taXatiOn treatieS
Full agreements: Estonia, Guernsey, Hong Kong, Isle of 
Man, Luxembourg, Malta, Qatar, Singapore, UK.

Partial agreements: These are more limited than full 
agreements and generally provide for the avoidance of 
double taxation on certain income of individuals and 
income derived from the operation of ships and aircraft – 
Australia, Denmark, Faroe Islands, Finland, France, 
Germany, Greenland, Iceland, New Zealand, Norway, 
Poland, Sweden.

Further information on tax treaties may be found at: 
www.gov.je/taxesmoney/internationaltaxagreements/
doubletaxation/pages/index.aspx.

taX inFOrmatiOn eXChange agreementS
Argentina , Australia, Austria, Brazil, Canada, China, 
Czech Republic, Denmark, Faroe Islands, France, Finland, 
France, Germany, Greenland, Iceland, India, Indonesia, 
Ireland, Italy, Japan, Latvia, Mexico, Netherlands, New 
Zealand, Norway, Poland , Portugal, South Africa, 
Sweden, Turkey, UK, USA.

Updates can be obtained from the States of Jersey 
website as detailed above.

typeS OF alternative FUnd vehiCle 
Funds in Jersey may be established as open or closed-
ended vehicles, although certain of the lighter touch 
regulatory options are limited to closed-ended vehicles 
only. It is possible to establish funds in Jersey as 
companies, including protected cell and incorporated 

Jersey
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cell companies, as well as limited partnerships, including 
incorporated limited partnerships and separate limited 
partnerships, as well as unit trusts. 

available typeS OF COrpOrate vehiCle 
The types of corporate vehicle in Jersey are a standard 
limited company, as well as protected cell and 
incorporated cell companies.

typeS OF regUlatOry FUnd CategOry
Jersey has a wide range of regulatory options available 
for funds, from recognised funds, which are rarely 
used and heavily regulated, retail type funds to private 
placement funds, with a much lighter touch regulation, as 
well as “Unregulated Funds” and very private structures 
(i.e. with fewer than fifteen investors). Depending on the 
likely number of investors alternative funds would tend to 
be established as expert funds or where they are more 
specialised and have fewer investors, private placement 
funds or very private funds. 

aUdit reQUirement
All private Jersey companies (i.e. those with greater than 
30 shareholders) with must appoint an auditor and the 
Jersey Financial Services Commission provides a list of 
approved auditors.

FinanCial Statement reQUirementS
All Jersey companies are required by law to produce 
annual financial statements but only the financial 
statements of public companies need to be filed with 
the Companies Registry. There will be regulatory filing 
requirements though for those funds that have received a 
regulatory license. 

Overall COSt OF FUnd eStabliShment
This really depends on the amount of legal work involved 
in preparation of fund documentation and also the 
regulatory application.

regUlatOry apprOval time
The Jersey Financial Services Commission’s stated 
response time for a regulatory application for an Expert 
Fund is 3 working days from receipt of a complete 
application. A fund seeking consent under Control of 
Borrowing (Jersey) Order, 1958 takes longer with 10 
working days for an in-principle approval and twenty 
working days in total for full approval. An important 
consideration here is that the regulator requires the 
principals of funds (i.e. directors, compliance officers and 
similar) to complete and submit a personal questionnaire. 
The response time for consideration of a questionnaire 
(if it is the applicant’s first submission) is 30 working 
days, so the timing of submission needs to be carefully 
managed.

Overall eStabliShment time
A Jersey company can be established on fast-tracked 
basis in 24 hours, so from a regulatory point of view a 
vehicle can be established and operational very quickly. 
However, the overall establishment time will depend on 
the time that it takes to complete documentation, agree 
terms with service providers etc. 

You can find further information on Jersey Finance’s 
website: www.jerseyfinance.je.
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The island of Jersey has been a key player in the 
international investment funds market for over forty 
years and has continually adapted its regulatory regime 
to facilitate the establishment and administration 
of alternative investment funds. Expert Funds were 
introduced in 2004, which provided a streamlined 
regulated product for funds targeting expert investors. 
The Unregulated Fund product was launched in February 
2008, whilst in November 2007 changes were made to 
the regulation of Jersey fund functionaries (local entities 
providing services to funds, for example, administrators 
and custodians) to improve the efficiency of interaction 
between the Jersey Financial Services Commission (the 
“JFSC”) and functionaries. in January 2012 the Jersey 
Private Placement Fund Guide was issued by the 
JFSC and the Island is in the process of enhancing its 
regulatory framework where required, in order to offer 
fund promoters and managers a regime that is fully 
compliant with the EU’s Alternative Investment Fund 
Manager Directive, for those that wish to have access 
to European investors and markets, while maintaining its 
existing regime in parallel for those that do not.

Fund promoters are attracted to Jersey by the Island’s 
stable government, its proximity to both the UK and 
continental Europe, the significant expertise developed 
by the industry in a wide range of financial services 
and a competitive, co-operative and well-regulated tax 
environment. Jersey is a parliamentary democracy that is 
a dependency of the British Crown. It is a British Island, 
but is not part of the United Kingdom, nor is it a colony. 

Under Protocol 3 to the United Kingdom’s treaty of 
Accession to the European Economic Community, the 
Island is part of the customs territory of the European 
Community. Jersey is not, however part of the single 
market in financial services and as a result is not 
required to implement EU Directives on such matters as 
movement of capital, company law or money laundering. 
However, Jersey will emulate such measures where 
appropriate, having particular regard to the Island’s 
commitment to meeting international standards of 
financial regulation and countering money laundering and 
terrorist financing.

Fund structure
The establishment and operation of investment funds 
in Jersey is governed principally by two pieces of 

legislation, namely, the Control of Borrowing (Jersey) 
Law, 1947 as amended, (the “Borrowing Law”) and 
the Collective Investment Funds (Jersey) Law, 1988 as 
amended, (the “CIF Law”). Together the two statutes 
provide the framework for appropriate investor protection 
whilst retaining the flexibility to adapt quickly to changing 
market conditions.

A fund’s promoter and advisers will need to examine 
the constituent parts of the fund structure, namely 
its target type and number of investors, expected 
investments, the fund itself and functionaries to the fund. 
Each of these will have an impact on the preferred fund 
structure and regulatory consent required.

investors
Investors will generally fall into three categories: (i) 
high net worth individuals, (ii) institutions, and (iii) fund-
of-funds. At one extreme, fund structures can target 
private arrangements with a small number of investors 
that are identified at the outset. Alternatively, promoters 
may wish to market a fund to the public and therefore 
require an offering document and possible third party 
assistance in sourcing investors. The number of “offers” 
made to potential investors and the number of actual 
subscriptions made by investors has an impact on 
whether a fund is a private or public arrangement and 
also affects the regulatory fund categories that can be 
applied. Further, the promoter should consider what (if 
any) minimum investment will be applied as this is a 
prerequisite of certain regulatory categories and is also 
a requirement for potential exemptions for the regulation 
of an investment manager/adviser. Finally, the domicile 
and residency of investors is an important consideration 
and the JFSC’s list of approved countries and territories 
may also have an impact on the structure due to investor 
considerations.

investments
Investment funds generally focus on investing in property, 
private equity, equities, debt, derivatives and fund-of-
fund investments, although more diverse asset classes 
are emerging such as art, film and carbon credits. The 
income and expenses of the fund will vary depending on 
the asset classes held, which in turn may have taxation 
considerations.

It is essential therefore that the fund promoter has 

Jersey
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clearly considered the investment strategy of the fund, 
based on a realistic assessment of the market. A 
promoter should be able to forecast the expected costs 
and revenues from a strategy to ensure that sufficient 
returns will be achieved to attract investors. A strategy 
will generally focus on capital growth and/or income, 
which is an important distinction as investors may be 
taxed differently depending on how a fund distributes 
monies back to them.

It is common for the promoter to provide investment 
management and/or advisory expertise to the fund. The 
JFSC may require this functionary to be regulated.

the fund’s characteristics
An open-ended fund will generally require periodic 
valuations and dealing days whereby new investors can 
be received and existing investors can redeem their 
holdings. Conversely, closed-ended funds are usually 
less liquid with investors committing to a longer-term 
investment period. As a result, administrative costs vary 
depending on the frequency and complexity of such 
valuations and dealing procedures. Fund promoters 
should consider the basis for valuing their fund assets, 
seeking to ensure that independent valuations are 
available at dealing and reporting dates.

A fund may also generate periodic net income, which 
can be re-invested, accumulated, or distributed back to 
investors. The promoter should identify the preferred 
treatment for such income balances in conjunction 
with appropriate tax advice, which should also cover 
their own remuneration. Whilst individual investors are 
encouraged to obtain their own tax advice in assessing 
the appropriateness of any fund, if a promoter is clear 
on the type of investors that are being targeted, it should 
be simpler to pre-empt the tax considerations of the 
investors and organise the fund’s distribution policy 
accordingly. The fund itself should be tax neutral.

Functionaries
The fund will require the services of certain third party 
functionaries. These could include an administrator, 
auditor, custodian and advisory committee. A regulated 
administrator or custodian may be required in some 
circumstances and most regulatory categories of fund 
will require an annual audit.

Functionaries with a presence in Jersey, who provide 
services to both Jersey and non-Jersey domiciled 
investment funds are regulated by the Financial Services 
(Jersey) Law, 1998 (the “FSJ Law”). Under the FSJ Law a 
fund services business must be registered to provide one 
or more classes of Fund Services Business. Codes of 
Practice set out the principles and standards of conduct 
expected of persons registered under the FSJ Law for 
carrying on Fund Services Business activities.

Corporate governance
In April 2012 the JFSC introduced separate Codes of 
Practice covering the operations of funds established 
under the CIF Law and funds in Jersey are established 
with a real presence. There are real boards of directors 
making decisions and these boards are made up of 
sufficiently knowledgeable and experienced individuals to 
ensure that the board carries out its duties properly and 
with appropriate diligence. Jersey has an increasing pool 
of non-executive directors available to act on structures.

types of vehicle
Several different structures are available for use as 
investment funds in Jersey and a combination of 
structures may also be permitted.

Companies
The principal piece of legislation governing Jersey 
companies is the Companies (Jersey) Law, 1991 (the 
“Law”), which is a comprehensive, modern statute 
governing all aspects of the regulation of the formation 
and administration of private companies in Jersey. Share 
capital can be denominated in any currency and issued 
in various classes, including redeemable shares. The 
ability to incorporate “no par value” companies has 
added yet more flexibility.

The Articles of Association registered upon incorporation 
can include any entity specific provisions such as classes 
of shares, rights attaching to shares, dividend and voting 
rights, rights to winding up or return of capital, appointment 
and removal of directors and pre-emption rights.

incorporated Cell Companies (“iCCs”) and 
protected Cell Companies (“pCCs”)
In 2006, the Law was amended to introduce the concept 
of incorporated and protected cell companies. Both forms 
of Cell Company are vehicles that can create individual 
segregated cells. Segregated Cells in both PCCs and 
ICCs will have their own assets and liabilities, distinct 
and “ring fenced” from those of other Cells and the Cell 
Company itself. The key legal principle of both PCCs and 
ICCs is that assets of each individual Cell will not be 
available to the creditors of any other Cell.

A PCC is a separate legal entity, but individual 
protected cells do not have legal personality independent 
of the PCC. ICCs are similar to PCCs, however, each 
incorporated cell is a separate corporate entity with 
the ability to appoint separate boards of directors. 
Administratively, once a Cell Company is created, repeat 
transactions can be established on a much-reduced 
timescale. Hence, Cell Companies have advantages 
for funds and securitisations structures where initial 
documentation can be complex but may potentially be 
replicated in future offerings.
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Unit trusts 
In contrast to an investment company, a unit trust is not 
a separate legal entity as such, but a trust arrangement 
whereby legal ownership of the fund’s assets is vested 
in a trustee who holds the assets of the fund on trust for 
the benefit of the unit-holders.

The unit trust will generally be constituted by means 
of a trust instrument made between a trustee company 
and an independent manager. Typically the manager 
will promote, manage and administer the scheme. 
Subscription proceeds will be paid to the trustee which 
will act as custodian of the investment assets of the 
fund. In addition, the trustee will generally supervise 
compliance by the manager with its obligations under the 
trust instrument.

The trust instrument will generally contain provisions 
regulating the issue, redemption and valuation of units, 
the appointment and removal of the trustee and the 
manager, their duties and remuneration, borrowing 
powers, investment restrictions and for the winding-up of 
the trust. For most practical purposes a unit trust scheme 
will operate and be regulated in the same manner as a 
corporate investment fund.

limited partnerships 
A limited partnership may be an appropriate structure 
for a number of different purposes. A principle use is 
to provide an additional form of investment vehicle, 
in particular for the venture capital industry. A limited 
partnership can also be an attractive structure for various 
tax planning purposes as the partnership is generally 
treated as being fiscally transparent.

There is no maximum or minimum imposed on the 
number of limited partners. The general partner will 
manage the business of the partnership and have 
unlimited liability for its debts. The liability of investors 
taking interests as limited partners (and who do not 
participate in the management of the business) will be 
limited generally to the amount of their investment.

Jersey can offer further flexibility and options in this 
area in the form of Incorporated Limited Partnerships and 
Separate Limited Partnerships.

regulatory options
The range of regulatory categories that may be applied to 
fund structures by the JFSC is summarised below:

Unregulated funds
This regime allows eligible funds merely to notify 
the Jersey Financial Services Commission of their 
establishment, rather than going through a full 
authorisation process. Two forms of unregulated fund 
have been introduced; an Unregulated Eligible Investor 
Fund and an Unregulated Exchange Traded Fund.

An Unregulated Eligible Investor Fund is available to 
investors injecting a minimum of USD1,000,000 each into 
the fund, or to a sophisticated investor. The investors will 
be required to acknowledge in writing their acceptance 
of the risks involved in a prescribed form. In addition, 
the fund must take steps to ensure that its investors 
meet the legal requirements to invest in the fund. The 
fund may be open-ended or closed-ended and may 
take the form of a company (or cell company), unit trust 
or limited partnership. There is no requirement for an 
Unregulated Eligible Investor Fund to have a Jersey-based 
administrator or custodian, nor for it to have any Jersey 
resident directors. There is also no need for Jersey-based 
auditors to be appointed to the fund. The fund may only 
list on a stock exchange, such as The Channel Islands 
Stock Exchange (the “CISX”), which permits restrictions 
upon transfers of interests within the fund. This is in 
order to ensure that only eligible investors are allowed to 
invest in the fund.

An Unregulated Exchange Traded Fund is not 
regulated by the Jersey Financial Services Commission 
on the basis that it already complies with the listing 
requirements of an approved stock exchange. There is a 
prescribed list of stock exchanges for which funds listed 
on them may classify as Unregulated Exchange Traded 
Funds.

An Unregulated Exchange Traded Fund may only take 
the form of a closed-ended fund, but may be established 
as a company (or cell company), unit trust or limited 
partnership. As with an Unregulated Eligible Investor 
Fund, there is no need for Jersey-based auditors to be 
appointed to the fund.

very private and CObO-only funds
Very Private investment funds (whether in corporate form 
or as a special purpose unit trust) can be tailored for a 
single individual, a strictly limited number of investors 
or structured as a closely held joint venture investment 
vehicle. These Very Private Funds will require very little 
regulatory supervision and can be formed very quickly. 
Very Private Funds are usually established to meet 
the requirements of a single investor or a corporate 
group (up to a maximum of 15 investors). The fund’s 
constitutional documents will usually state that there 
is a specific restriction on the nature of the investor. 
Thereafter little more is required than the disclosure 
of the beneficial ownership to the JFSC. Hence the 
fund may be structured to suit particular needs or 
circumstances.

Where a promoter seeks to make a number of “offers” 
to potential investors to invest in a proposed structure, 
there will be additional regulation by the JFSC. “COBO 
Only Funds” are those where the number of such offers 
is less than 50 and where the fund is not listed.
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Consent will be required from the JFSC under the 
Control of Borrowing (Jersey) Order, 1958. Prior to the 
issue of a COBO consent, the JFSC will perform a 
preliminary review of the promoter behind the scheme as 
well as a review of the private placement memorandum. 
In considering a promoter, the JFSC will analyse its track 
record, reputation and experience as well as such issues 
as spread of ownership and financial resources. The 
JFSC will also have an ongoing regulatory role and the 
COBO consent will set out various conditions, which the 
fund will need to comply with.

Exemptions are available under the FSJ Law whereby 
flexibility in the regulation and appointment of service 
providers (i.e. for investment management / advisory 
services) can be achieved. These exemptions are 
normally dependent on the investors being considered 
professional investors, or if the minimum investment per 
investor is £250,000 or more, and where all investors 
have acknowledged a prescribed investment warning.

private placement Funds
The Jersey Private Placement Fund Guide (the “Guide”) 
was issued by the JFSC on 26 January 2012. A Private 
Placement Fund satisfying the Guide’s conditions brings 
a number of advantages – it removes the Commission’s 
traditional “promoter test” (which sets out detailed 
criteria against which the Commission vets new 
promoters of funds), making it much simpler for new 
and existing promoters to establish funds in Jersey; it 
offers a streamlined 72-hour authorisation process for 
the approval of funds which meet the Guide’s criteria, 
and it provides certainty in relation to the contents of the 
offering document requirements. It is anticipated that the 
new regime will be of particular interest to promoters 
of specialised and alternative investment funds aimed 
at sophisticated and professional investors, including 
private equity, mezzanine, infrastructure and property 
funds and is expected to enhance Jersey’s position 
as a leading jurisdiction for the servicing of alternative 
investment funds.

A Private Placement Fund is a closed-ended 
investment. Participation can be offered to no more than 
50 potential investors, who must be either Professional 
Investors or Sophisticated Investors, as defined in the 
Guide. Annual accounts and an auditor’s report must be 
provided to all investors.

A Private Placement Fund can be structured as a 
company, a unit trust, or one or more forms of limited 
partnership. It may be a fund established in Jersey or 
elsewhere but a fund established outside Jersey must be 
managed in Jersey by a Designated Service Provider as 
defined in the Guide.

In most cases, it should be possible to structure 
the PPF in such a way as to ensure that the general 

partner, trustee or manager falls outside the licensing 
regime for fund services businesses pursuant to the 
FSJ Law.

expert Funds
Expert Funds can use any fund vehicle type and are 
established for sophisticated, high net worth, professional 
and institutional investors. Expert Funds can be set up as 
open or closed ended funds and have no restrictions on 
the number of investors. 

Existing authorised Jersey Fund Administrators are 
able to progress the launch of Expert Funds by self-
certifying that the fund meets the criteria expected of 
an Expert Fund. In particular, a Jersey Administrator 
is required to certify that any offering documentation 
contains appropriate disclosures and information on 
the fund’s investment and borrowing strategies. The 
appropriate criteria for an Expert Fund are contained in 
the Jersey Expert Fund Guide issued by the JFSC and 
available from their website.

Each Expert Fund will require its investors to confirm 
in writing that they have received and accepted an 
investment warning acknowledging that the fund is 
suitable only for expert investors and confirm their 
awareness that the fund involves special risks and that 
only limited regulatory oversight applies. An investor 
will also have to confirm that he is either: a) investing 
USD100,000 in the fund; or b) is a “professional investor”; 
or c) is a “high net worth individual”. The applicable 
definition of a “high net worth individual” is USD1,000,000 
of assets (excluding the principal residence). Such assets 
can be jointly held with a spouse. The definition of a 
“professional investor” is “a person, partnership or other 
unincorporated association or body corporate, whose 
ordinary business or professional activity includes, or 
it is reasonable to expect that it includes, acquiring, 
underwriting, managing, holding or disposing of 
investments whether as principal or agent, or the giving 
of advice on investments.”

Due to their nature, most Expert Funds will 
probably rely on the professional investor exemption 
or the minimum subscription of USD100,000. However, 
circumstances will, of course, make the “high net worth 
individual threshold” extremely relevant in smaller private 
client / family type of fund arrangements. In addition 
those involved in establishing and providing services 
to an Expert Fund are able to invest in the fund. The 
JFSC have confirmed that any application to extend 
the definition of “Expert Investor” in respect of types 
of “carried interest” investors is likely to be treated 
sympathetically.

A fund that is established for expert investors can 
have considerable flexibility in both its structure and 
operation.
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listed funds
The Jersey Listed Funds Guide provides certainty and 
guidance to those wishing to establish such funds in a 
quick and cost-effective manner, and is a response to an 
increased market demand for Listed Funds. Listed Funds 
are established on certification by the fund administrator 
that the fund complies with the criteria set out in the 
Guide. The JFSC issues the relevant permits on receipt of 
the certification.

A Listed Fund can only be listed on an exchange 
approved by the JFSC. The number of approved 
exchanges is extensive, global in scope and includes all 
exchanges upon which listings are ordinarily sought.

The investment manager of a Listed Fund must be of 
good standing, established and regulated (if appropriate 
– the JFSC recognizes that some investment managers 
may not be regulated) in an OECD member state or a 
jurisdiction with which the JFSC has a memorandum of 
understanding.

A small number of key structural requirements are 
imposed on such funds including that the fund must be 
closed-ended (meaning that it is not normally open for 
subscriptions and redemptions at the option of investors) 
and that the fund’s offering document must carry a clear 
investment warning and contain all information necessary 
for potential investors to make an informed decision.

There are no investment or borrowing restrictions 
imposed on Listed Funds and no limit on the number or 
type of investors in such funds.

public funds: unclassified funds
These funds are authorised under the CIF Law. They 
may be open-ended or closed-ended and may have 
a corporate structure, be a unit trust or a limited 
partnership. Typically, they will have a lower minimum 
investment requirement than Expert Funds.

The JFSC’s policy is that each Unclassified Fund 
is regulated to an extent and in a manner considered 
to be appropriate to the nature of the particular fund. 
This involves negotiations with the promoter and/or 
his professional adviser, following scrutiny of all the 
documentation and other information associated with the 
Unclassified Fund.

public funds: recognised funds
A Jersey fund that has been registered as a “Recognised 
Fund” may be marketed freely to the public in the UK 
due to the granting of “Designated Territory Status” 
under Section 87 of the UK’s Financial Services Act 1986 
(now Section 270 of the Financial Services and Markets 
Act 2000). “Designated Territory Status” also helps a 
Recognised Fund to be marketed to other European 
Union jurisdictions.

To qualify as a “Recognised Fund”, a fund must adopt 
constitutional documents, restrictions on investments and 
protection of investors, which are equivalent to those 
of a conventional UK authorised unit trust. Recognised 
Funds are the most highly regulated and are subject to 
a compensation scheme for the protection of investors. 
Many types of equity, bond and money market funds 
have been established in Jersey as Recognised Funds. n
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FUnd legiSlatiOn: 
• Investment Services Act, (Cap. 370 – Laws of Malta)
• Companies Act, (Cap. 386 – Laws of Malta)
• Trusts and Trustees Act (Cap. 331 – Laws of Malta)
• Income Tax Act (Cap. 123 – Laws of Malta)

nUmber OF FUndS
Launched 2004-March 2013
Alternative Investment Funds1 ............................................. 871
Ucits .............................................................................................82
domiciled and administered fund assets total: 
Net asset value as at end December 2012: .......E11.4 billion
domiciled and administered fund assets by category:
Alternative Investment Funds ................................E9.1 billion 
Ucits .............................................................................E2.3 billion

regUlatOr
Malta Financial Services Authority (MFSA), Notabile 
Road, Attard, BKR 3000, Malta. Tel: (+356) 2144 1155; 
Email: communications@mfsa.com.mt

ServiCe prOviderS
recognised Fund administrators
• Abacus Fund Administration Limited
• Alpha Value Management Limited
• Alter Domus Services (Malta) Limited
• Amicorp Fund Services (Malta) Limited
• APEX Fund Services (Malta) Limited
• Blue Planet Investment Management Limited
• Calamatta Cuschieri Fund Services Limited
• Castlegate Fund Services Limited
• Citco Fund Services Malta (Malta) Limited
• Custom House Global Fund Services Limited
• Dixcart Fund Administrators (Malta) Limited

• Folio-ITL Fund Services Limited
• GlobalCapital Financial Management Limited
• Helvetic Fund Administration (Malta) Limited
• Heritage International Fund Managers (Malta) Limited
• HSBC Global Asset Management (Malta) Limited
• HSBC Securities Services (Malta) Limited
• IDS Fund Services (Malta) Limited
• Praxis Fund Services (Malta) Limited
• SGGG Fexserv Fund Services (Malta) Limited
• Somerset Management (Malta) Limited
• TMF FundAdministrators (Malta) Limited
• TMF FundServices (Malta) Limited
• Trident Fund Services (Malta) Limited
• Tromino Financial Services (Malta) Limited
• Valletta Fund Management Limited
• Valletta Fund Services Limited
custodians/trustees of collective Investment schemes
• Bank of Valletta plc
• Citco Custody Limited
• Custom House Global Fund Services Limited
• Deutsche Bank (Malta) Limited
• HSBC Bank (Malta) plc
• Mediterranean Bank plc
• Sparkasse Bank (Malta) plc
Lawyers, accountants and auditors
There are over 50 law firms in Malta (although only 
around 15 undertake fund work). A directory of law firms 
as well as sole practitioners can be found at:  
www.avukati.org.

There are around 40 accountancy firms, including the 
“big four”. A detailed list of the accountants and auditors 
practicing in Malta may be found at: www.miamalta.org. 
trustees
A list of licensed trustees may be found at:  
www.mfsa.com.mt
Local stock exchange: 
Malta Stock Exchange, Garrison Chapel, Castille Place, 
Valletta VLT 1063, Malta
Local fund industry body: 
Malta Funds Industry Association (MFIA) c/o Level 6, The 
Mall Offices, Il-Mall, Floriana FRN 1470, Malta
Promotional bodies for funds/financial sector:
Malta Funds Industry Association (MFIA) c/o Level 6, 
The Mall Offices, Il-Mall, Floriana FRN 1470, Malta, and 
FinanceMalta, Garrison Chapel, Castille Place, Valletta 
VLT 1063, Malta

dOUble taXatiOn treatieS
In force: Albania, Australia, Austria, Bahrain Barbados, 
Belgium, Bulgaria, Canada, China, Croatia, Cyprus, Czech 
Republic, Denmark, Egypt, Estonia, Finland, France, 
Georgia, Germany, Greece, Guernsey, Hong Kong, 
Hungary, Iceland, India, Ireland, Isle of Man, Italy, Jersey, 
Jordan, Korea (Republic of), Kuwait, Latvia, Lebanon, 
Libya, Lithuania, Luxembourg, Malaysia, Montenegro, 
Morocco, Netherlands, Norway, Pakistan, Poland, 
Portugal, Qatar, Romania, San Marino, Saudi Arabia, 
Serbia, Singapore, Slovakia, Slovenia, South Africa, Spain, 
Sweden, Switzerland, Syria, Tunisia, UAE, UK, USA2, 
Uruguay.

Signed but not in force: Belgium (amending Protocol), 
India (new DTA), Israel, Luxembourg (amending Protocol), 
Mexico, Russia, Singapore (amending Protocol), South 
Africa (amending Protocol), Turkey.

maLta

Valetta
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Awaiting signature or further negotiation: Armenia, 
Azerbaijan, Barbados (amending Protocol), Bosnia & 
Herzegovina, Liechtenstein, Moldova, Oman, Thailand, 
Ukraine.

taX inFOrmatiOn eXChange agreementS 
In force: Bahamas, Bermuda, Gibraltar.

Awaiting signature or further negotiation: Cayman 
Islands, Kenya, Macao.
memoranda of understanding with other regulators:
Malta has over 30 bilateral or multilateral Memoranda of 
Understanding (MoUs) or other agreements in force with 
other regulatory authorities. These MoUs cover regulatory 
co-operation and exchange of regulatory information in a 
number of sectors. A full list of these agreements may be 
found at www.mfsa.com.mt.

Furthermore, the MFSA is currently in the process of 
signing MOUs with Third Countries on the Cooperation 
Arrangements prescribed by Directive 2011/61/EU (the 
“AIFMD”)3.

direCtOr reQUirementS
The Companies Act (Cap. 386 – Laws of Malta) provides 
that the director of a company is bound to act honestly 
and in good faith in the best interests of the company. 
Furthermore, directors must promote the well-being of the 
company and are responsible for:
a) the general governance of the company and its proper 

administration and management; and 
b) the general supervision of its affairs.
In carrying out their duties, the directors of a company 
are obliged to abide by a certain standard of care, 
diligence and skill. They are also bound not to make 
secret or personal profits from their position in the 
absence of the company’s consent and not to make 
personal gain from confidential company information. 
Situations which could give rise to conflicts of interest 
must be avoided. Furthermore, the directors of a 
company must not use any property, information or 
opportunity of the company for their own or anyone 
else’s benefit, nor obtain benefit in any other way in 
connection with the exercise of their powers (except 
with the consent of the company or as permitted by the 
company’s memorandum or articles of association).

Every public company is bound to have at least 2 
directors whereas the requirement for private companies 
is set at 1 director.

taXatiOn OF FUndS
A distinction is drawn between prescribed funds and 
non-prescribed funds for tax purposes. A Malta-based 
fund which has assets situated in Malta amounting to 
at least 85% of its total asset value is classified as a 
prescribed fund; all other funds are non-prescribed.

Prescribed funds qualify for an exemption from tax 
on income other than income derived from immovable 
property situated in Malta and investment income. The 
withholding tax on local investment income is 15% for 
bank interest and 10% for all other investment income.

Non-prescribed funds are exempt from tax on income 
and capital gains and also benefit from an exemption on 
stamp duty on their transactions. There is no withholding 
tax chargeable on the investment income derived by 
these funds.

For the purposes of Value Added Tax, the activities of 
a fund are considered exempt without credit.

taXatiOn OF inveStment managerS 
All companies (including investment management 
companies) pay 35% on profits. However, shareholders 
are entitled to a tax refund upon distribution of dividends. 
The amount of the refund is set at 6/7ths of the tax paid 
by the company on the underlying profit (or 5/7ths in the 
case of passive interest and royalties).

valUatiOn
The rules on valuation are generally comprised in a 
fund’s offering document. However, the fund manager 
must ensure that, for each fund managed, appropriate 
and consistent procedures are established so that a 
proper and independent valuation of the assets of the 
fund can be performed in accordance with Article 19 
AIFMD as transposed in the Investment Services Rules 
(the “ISP Rulebook”). The fund manager must also 
ensure that the valuation function is either performed by 
an external valuer (this being a legal or natural person 
independent from the fund and the fund manager) or by 
the fund manager itself, provided specific conditions are 
fulfilled.

typeS OF inveStment vehiCle
• Unit Trust
• Open-ended investment company (SICAV)
• Close-ended investment company (INVCO)
• Mutual fund
• Limited Liability Partnership
types of corporate vehicle:
Segregated fund or cell structures as well as portfolio 
structures are both provided for by the Companies 
Act. Platform structures are also available in terms 
of the Companies Act (Recognised Incorporated Cell 
Companies) Regulations.
regulatory fund categories: 
• Alternative Investment Funds (“AIFs”)
• Retail Schemes

aUdit reQUirement
Funds are subject to the requirement of an annual audit.

FinanCial Statement reQUirementS
Funds are subject to the requirement to prepare financial 
statements for each financial period in accordance 
with International Financial Reporting Standards (IFRS). 
Financial statements must give a true and fair view of the 
financial position of the fund as at the end of the relevant 
financial period and of the profit or loss for that period.

regUlatOry FeeS
1) aIFs
 Application Fee Annual Fee
Scheme .............................................................E1,500 ..... E1,500
Per sub-fund .....................................................E1,000 ........E500
Sub-fund in the form of an IC .....................E1,500 ..... E1,500
NB: An application for preliminary indication of 
acceptability may also be required prior to submission of 
a licence application in the case of an AIF intended to be 
licensed as a Professional Investor Fund. The prescribed 
application fee in such case is of E600.
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2) retail schemes
maltese retail schemes (including maltese ucits, maltese non-
ucits schemes and overseas Based non-ucits)
 Application Fee Annual Fee
Scheme ............................................................ E2,000 .....E2,500
Per sub fund, if up to 15 sub-funds ............. E450 ........E400
Per sub fund, if 16 or more sub-funds ........ E250 ........E150
Sub-fund in the form of an IC .................... E2,000 .....E2,500

european ucits marketing their units in malta 
 Application Fee Annual Fee
Scheme ............................................................ E2,000 .....E2,500
Per sub fund, if up to 15 sub-funds ............. E450 ........E450
Per sub fund, if 16 or more sub-funds ........ E250 ........E250

european aIF marketing their units in malta
 Application Fee Annual Fee
Scheme ............................................................ E2,000 .....E2,500
Per sub fund, if up to 15 sub-funds ............. E450 ........E450
Per sub fund, if 16 or more sub-funds ........ E250 ........E250

Footnotes:
1. Alternative Investment Funds including Retail Non-UCITS Schemes and 

Professional Investor Funds.
2. Besides a comprehensive tax treaty, there is a separate agreement 

in force with the USA which is limited to profits derived from the 
operation of ships or aircraft in international traffic.

3. Directive 2011/61/EU of the European Parliament and of the Council of 
8 June 2011 on Alternative Investment Fund Managers and amending 
Directives 2003/41/EC and 2009/65/EC and Regulations (EC) No. 
1060/2009 and (EU) No 1095/2010.
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investmane services regulation
The Investment Services Act (the “ISA”) provides for the 
authorisation of investment services providers and for 
collective investment schemes operating in or from Malta. 

In considering an application for a licence, the MFSA 
will, amongst others, have regard to:
• investor protection and the protection of the general 

public
• the protection to the reputation of Malta taking into 

account Malta’s international commitments
• the promotion of competition and choice
• (in the case of a scheme) the reputation and suitability 

of the applicant and all other parties connected with 
the scheme

The ISA also provides for the recognition and supervision 
of persons who provide to licence holders in Malta (or to 
equivalent authorised persons and schemes overseas) 
administrative services which do not themselves 
constitute licensable activity under the ISA.

Once licensed, an entity is subject to ongoing 
supervision and operational requirements. Half-yearly and 
annual reports on the relevant fund/s must be submitted 
to the MFSA, together with any other information, returns 
and reports that the MFSA may request. The accounting 
information provided in the annual report must be audited 
by a qualified auditor approved by the MFSA and the 
report thereby drawn up by the auditor, including any 
qualifications therein, must be reproduced in full in the 
annual report. The half-yearly and annual reports must 
be published and submitted to the MFSA within two and 
four months respectively from the end of the financial 
period to which they relate.

Funds regulation
Prospectus/offering document
i) AIFs
An AIF is required to draw up an Offering Document in 
accordance with Appendix 4 of the AIF Rulebook.

Meanwhile, an AIF set up as a Professional Investor 
Fund targeting Experienced or Qualifying Investors is 
required to draw up an Offering Document containing 
the information listed in Appendix II to Part B of the 
Investment Services Rules for Professional Investor 
Funds (the “PIF Rulebook”) while a PIF targeting 
Extraordinary Investors may draw up either an Offering 
Document or a Marketing Document in accordance with 
Part A of the PIF Rulebook.

ii) Retail schemes
Retail schemes are required to draw up a Prospectus in 
accordance with the Investment Services Act (Prospectus 
of Collective Investment Schemes) Regulations, 2005 and 
Appendix I to Part B of the Investment Services Rules for 
Retail Collective Investment Schemes (the “CIS Rulebook”). 
With regards to Ucits, as of July 2012 these schemes have 
also been required to draw up a Key Investor Information 
Document (“KIID”). A KIID must incorporate information on 
the essential characteristics of the Ucits in such a way as 
to reasonably enable prospective investors to understand 
the nature and the risks of the scheme and to consequently 
take investment decisions on an informed basis.

Investor restrictions – type of investor
i) AIFs
The authorisation of an AIF only allows it to be promoted 
to Professional Investors. In fact, in the event of active 
promotion of an AIF through mass media advertising, the 
relevant advertisements should clearly indicate that the 
AIF is not available for investment by the general public 
but is only available for Professional Investors satisfying 
the criteria set out in the AIF’s Offering Document.

However, an AIF may be promoted to retail investors 
where its manager on its behalf or the AIF itself has 
acquired specific authorisation to this effect granted 
by the MFSA. In the case of an AIF which is marketed 
to retail investors, the fund manager would have to 
comply with the additional Standards Licence Conditions 
contained in the ISP Rulebook as well as with the 
Investment Objectives and Restrictions prescribed in 
relation to the AIF. 

AIFs authorised as PIFs are specifically targeted at 
investment institutions and high net worth individuals. 
These funds are further classified by the PIF Rulebook 
into three types: the Experienced Investor Fund, the 
Qualifying Investor Fund and the Extraordinary Investor 
Fund. Each type is characterised by the level of 
experience and sophistication of the end investor and the 
level of investor protection thereby required. 
ii) Retail schemes
Ucits and Non-Ucits Retail Schemes are retail funds and 
as such are not subject to any investor restrictions.

Investor restrictions – minimum initial investment
i) AIFs
There is no prescribed minimum investment threshold 

Malta
By the malta Financial services authority
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for AIFs in terms of the AIF Rulebook. However, given 
that these funds are promoted primarily to professional 
and institutional investors, one would expect the fund 
manager to set a minimum investment threshold and to 
disclose this in the Offering Document. 

On the other hand, minimum entry levels are 
applicable to PIFs as follows:

Experienced Investor Fund E10,000
Qualifying Investor Fund E75,000
Extraordinary Investor Fund E750,000

Once the initial investment in a fund has been made, any 
additional investment in that fund may be of any amount. 
However, the total amount invested may not at any time 
fall below the relevant threshold unless as a result of a 
fall in the fund’s NAV.

In the case of joint holders, the minimum investment 
threshold remains set at that prescribed for an individual 
investor.

In the case of an umbrella fund comprising sub-funds 
all set up as PIFs, the minimum investment threshold 
may be made applicable on a per scheme basis rather 
than on a per sub-fund basis.
ii) Retail schemes
There are no minimum investment thresholds for retail 
schemes.

Investment restrictions
As a rule, collective investment schemes are required to 
apply the principle of risk spreading, as per the definition 
of “collective investment scheme” contained in Article 2 
of the ISA. However, the same article provides for the 
validity of AIFs that are not promoted to retail investors 
and which do not apply the principle of risk-spreading.

Leverage restrictions
i) AIFs
An AIF is required to set a maximum level of leverage 
which it may employ as well as a limit on the extent 
to which it may reuse collateral or guarantees granted 
under a leveraging agreement. In carrying out this 
exercise, the fund must take into account such matters 
as its investment strategy, any interlinkage or relevant 
relationships with other financial services institutions 
which could pose systemic risk, the need to limit the 
exposure to any single counterparty, the fund’s asset-
liability ratio and the scale, nature and extent of the 
activity of the fund on the markets concerned. The fund 
must also have regard to the relevant provisions of EU 
law on this matter1. Leveraged funds are subject to 
additional reporting obligations.

With regards to PIFs, Experienced Investor PIFs 
may only engage in direct borrowing for investment 
purposes and may only be leveraged via the use of 
derivatives where this is restricted to 100% of NAV. There 

are no leverage restrictions in the case of Qualifying 
or Extraordinary Investor PIFs other than any that may 
be contained in the given fund’s Offering or Marketing 
Document.
ii) Retail schemes
As a general rule, retail scheme set up as investment 
companies may not engage in borrowing. However, an 
exception to the rule is allowed where the proposed 
borrowing is on a temporary basis and is limited to the 
value of 10% of either the fund’s assets (where the fund 
is set up as an investment company or as a limited 
partnership) or the value of the scheme (where it is set 
up as a unit trust or as a contractual fund). Borrowing is 
also allowed where it is directed towards the acquisition 
of immovable property essential to the direct pursuit of 
the scheme’s business and where it represents (in the 
case of an investment company) no more than 10% 
of the scheme’s assets. A back-to-back loan for the 
acquisition of foreign currency is also permissible.

Service providers regulation
General
The ISA prescribes that any person intending to carry 
out investment services in Malta must be in possession 
of a valid investment services licence. The Service 
Providers of a fund would generally include a Manager, a 
Custodian, an Administrator and an Investment Advisor, 
amongst others. There is no mandatory requirement for 
any type of fund to appoint a Promoter, though this role 
may be fulfilled by the service provider introducing the 
fund in Malta or by the Administrator.

The MFSA requires all Service Providers to be “fit and 
proper”. This generally means that the Service Provider 
must be able to show high levels of competence, 
integrity and solvency.

The Service Providers that are established in Malta 
are required to be licensed and regulated by the MFSA. 
Meanwhile, Service Providers that benefit from the 
EU passport are allowed to provide services to Malta-
based funds following notification under the applicable 
passporting rules. Furthermore, where permitted by EU law, 
other foreign entities may be allowed to provide services to 
Maltese schemes provided that they are established and 
regulated in a Recognised Jurisdiction i.e. an EU or EEA 
Member State or any other State that is approved by the 
MFSA on the basis of its being considered to have rules 
equivalent to those pertaining in the EU.

the fund manager
i) AIFs
The AIFMD has led to the introduction of a number of 
specific requirements relative to fund managers of AIFs 
(“AIFMs”) responsible for portfolio and risk management. 
Apart from the “full AIFM” regime, a lighter (de minimis) 
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regime is made available for AIFMs which, whether 
directly or indirectly, manage portfolios of AIFs whose 
assets under management collectively do not exceed the 
following amounts:
• E100m; or
• E500m in the case of AIFMs that manage only 

unleveraged AIFs that do not have redemption rights 
exercisable during the period of 5 years following the 
date of the initial investment in each AIF concerned.

The frameworks applicable to full AIFMs and to de 
minimis AIFMs respectively are as follows.
Full AIFMs
Where an AIF appoints an external Manager which 
exceeds the thresholds prescribed in the AIFMD for de 
minimis fund managers, the AIFM would be subject to all 
the requirements prescribed by the AIFMD as transposed 
into Maltese law. 

Where the AIFM is established in Malta, it would be 
required to be in possession of a Category 2 Investment 
Services Licence and would be subject to the Standard 
Licence Conditions prescribed in Part BIII of the ISP 
Rulebook.

By virtue of the AIFMD, AIFMs may make use of the 
EU passport i.e. the right of establishment and cross-
border management of AIFs within the EU. This enables 
both the management and/or marketing of a Maltese 
AIF by an AIFM established in another EU State and the 
management and/or marketing of an AIF established 
in another EU State by a Maltese AIFM. In any such 
case, the AIFM would be required to comply with the 
Investment Services Act (Alternative Investment Fund 
Manager Passport) Regulations, 2013. Specific rules also 
apply in the context of non-EU AIFMs, as contained in 
the Investment Services Act (Alternative Investment Fund 
Manager Third Country) Regulations.

Any delegation of management duties to a sub-
manager would have to be notified to the MFSA and 
would have to be in accordance with a number of 
conditions, as contained in Section 4 of Part BIII of the 
ISP Rulebook. The liability of the AIFM will in no case be 
affected by delegation of any its functions to third parties.

An AIF which does not appoint an external Manager 
and is therefore a self-managed AIF and which has 
assets under management exceeding the de minimis 
thresholds would itself be required to be licensed as a 
self-managed AIF. In such case, the AIF would also be 
required to adhere to all the Standard Licence Conditions 
prescribed in Part BIII of the ISP Rulebook.
De Minimis AIFMs
Where the Manager of an AIF does not exceed the 
thresholds prescribed in Article 3(2) AIFMD and is 
therefore a de minimis AIFM, such AIFM would be 
required to comply with Section 1 of Part BIII of the ISP 
Rulebook relating to de minimis fund managers. Where 

the de minimis AIFM is established in Malta, it would be 
required to be in possession of a de minimis Category 
2 Investment Services Licence. The MFSA has opted to 
apply a minimum licencing regime rather than registration 
to de minimis AIFMs as it considers that it is in the best 
interest of fund managers to be licensed, particularly 
when dealing with potential investors. It is the policy of 
the MFSA that only persons who are “fit and proper” 
should be allowed to establish a financial activity and 
operate on an on-going basis in and from Malta.

Where an AIF is a self-managed PIF whose assets 
under management do not exceed the de minimis 
thresholds, the self-managed de minimis AIF would be 
required to comply with the Supplementary Licence 
Conditions applicable to self-managed schemes 
prescribed in the PIF Rulebook. 

Notwithstanding all of the above, an external Manager 
or an internally managed AIF that could be classified as 
de minimis may “opt in” under the AIFMD and choose 
to be subject to all the obligations prescribed therein. In 
doing so, it would be able acquire the AIFMD passport, 
which is otherwise not available to de minimis AIFMs.
ii) Retail schemes
A Maltese Ucits which is not self-managed must appoint 
a Maltese management company as defined in the 
Investment Services Act (Marketing of Ucits) Regulations, 
2011. The Manager must be in possession of a Category 
2 Investment Services Licence and will be expected to 
comply with the Standard Licence Conditions prescribed 
in Part BII of the ISP Rulebook. By virtue of the Ucits IV 
Directive2, Ucits Managers may make use of the Ucits 
passport.

Any delegation of management duties to a Sub-
Manager must be notified to the MFSA and must be in 
accordance with a number of conditions, as contained in 
section 4 of Part BII of the ISP Rulebook. The liability of 
the Manager will in no case be affected by delegation of 
any its functions to third parties.

A Maltese Ucits which does not appoint a Manager 
(a self-managed Ucits) is required to adhere to the 
supplementary conditions applicable to self-managed 
schemes included in Part BII of the CIS Rulebook as well 
as to Appendix VIII of the said Rulebook.

the fund administrator
Fund administrative services may be carried out either by 
the Manager or by a third party Administrator.

In the case of an AIF, the administrative function 
must be carried out either in accordance with the rules 
relative to the AIFM (in the case that the AIFM retains 
the administrative function) or in accordance with the 
rules on delegation (where an external Administrator 
is appointed), both as contained in Part BIII of the ISP 
Rulebook.
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Meanwhile, the administrative function within a Ucits 
must be carried out either in accordance with the rules 
relative to a Ucits Manager (in the case that the Manager 
retains the administrative function) or in accordance with 
the rules on delegation (where an external Administrator 
is appointed), both as contained in Part BII of the ISP 
Rulebook.

In either case, where the Administrator is established 
in Malta, it will be required to be in possession of a Fund 
Administration Recognition Certificate issued in terms of 
Article 9A of the ISA.

the custodian
The primary role of the Custodian is that of safe-keeping 
the assets of the scheme and of monitoring the activities 
of the Manager. All service providers intending to act as 
Custodians in Malta are required to be based in Malta 
and in possession of a Category 4 Investment Services 
Licence and all must comply with the Standard Licence 
Conditions contained in Sections 1 and 2 of Part BIV 
of the ISP Rulebook on the requirements relative to the 
Custodians of both Ucits and AIFs. 

Among these requirements are:
• the Custodian’s classification as a Malta-licensed 

credit institution or as any one of the other institutions 
listed in Section 1 of Part BIV as eligible for 
appointment as a Custodian. In relation to custodians 
of AIFs, the MFSA shall allow credit institutions which 
have their registered offices in the Union and not being 
established in Malta to be appointed as custodians 
until 22 July 2017.

• effective management of the Custodian by at least two 
individuals;

• cooperation in an open and honest manner with 
the MFSA and prompt notification of any relevant 
information;

• establishment, implementation and maintenance 
of the appropriate organisational procedures and 
mechanisms;

• establishment, implementation and maintenance of 
adequate risk management policies and procedures; 
and

• compliance with certain requirements relating to 
financial resources, accounting and record-keeping.

Besides compliance with Sections 1 and 2 of Part BIV of 
the ISP Rules, the Custodian of an AIF must also comply 
with the supplementary conditions contained in Section 
4 of Part BIV of the ISP Rulebook. In the case of the 
Custodian of a Ucits, compliance with Section 3 of the 
same must be ensured. Any entity proposing to act as 
Custodian to both AIFs and Ucits would have to comply 
with both sections as appropriate in relation to each fund. 

The obligation to appoint a Custodian does not apply 
to PIFs promoted to Qualifying Investors or to those 

promoted to Extraordinary Investors. In the case of these 
types of funds, the funds’ governing bodies may take 
on the responsibility for the safe-keeping of the PIF’s 
assets in place of an external Custodian. However, the 
appointment of a Custodian is always recommended by 
the MFSA.

the investment advisor
The role of the Investment Advisor is that of providing 
financial advice to the fund or to its Manager with 
regards to the investment and re-investment of the 
assets of the fund. As the name implies, the Investment 
Advisor’s role is purely advisory and does not include 
any discretion as to the actual application of a fund’s 
assets.

The appointment of an Investment Advisor is not 
mandatory and any Investment Advisor appointed need 
not be established and regulated in Malta. However, 
where any Investment Advisor proposed to be appointed 
is in fact established in Malta, such Investment Advisor 
is required to be in possession of a Category 1A, 1B, 
2 or 3 Investment Services Licence and authorised by 
the MFSA to provide investment advice to collective 
investment schemes.

In the case of AIFs, MFSA approval is not required 
and no eligibility criteria apply. The proposal of an 
Investment Advisor to a retail scheme, on the other hand, 
is subject to MFSA approval where the proposal is made 
by the Manager (as opposed to where the proposal is 
made by the scheme itself).

the auditor
All funds are required to appoint an Auditor. An Auditor’s 
report should be included in each of the AIF’s annual 
reports.

the compliance officer
All funds are required to appoint a Compliance Officer. 
Responsibility for the fund’s compliance with its licence 
conditions rests with the Board of Directors in the 
case of a scheme set up as an investment company, 
with the General Partner in the case of a scheme set 
up as a limited partnership or with the AIFM/Manager 
in the case of a scheme set up as a unit trust or a 
common contractual fund. A scheme should request its 
Compliance Officer to prepare a Compliance Report on a 
six-monthly basis.

money-laundering reporting officer
All funds are required to appoint a Money-Laundering 
Reporting Officer. Responsibility for the fund’s compliance 
with its obligations as regards the prevention of money-
laundering rests with the Board of Directors in the case 
of a scheme set up as an investment company, with 
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the General Partner in the case of a scheme set up as 
a limited partnership or with the AIFM/Manager in the 
case of a scheme set up as a unit trust or a common 
contractual fund.

Incorporated cell structures for fund platforms
The fund platform business was facilitated in Malta in 
2012 with the introduction of the Recognised Incorporated 
Cell Company (RICC). 

Under the RICC structure, the incorporated cell 
company provides administrative services (support 
functions rather than fully-fledged fund administration 
services) to its incorporated cells (ICs), each of which 
has separate legal personality and each of which must 
be licensed as a collective investment scheme. The ICs 
may be of any type of fund, whether AIF or Ucits. The 
RICC itself would not require an investment services 
licence but would instead require a recognition certificate. 
Management of each IC may be carried out either by the 
IC itself or by a third party investment manager appointed 
by the IC and approved by the RICC. A promoter can 
also set up a SICAV with sub-funds having segregated 
assets and liabilities or even with sub-funds which are 
established as ICs.

RICCs and their ICs are regulated by the Companies 
Act (Recognised Incorporated Cell Companies) 
Regulations, 2012 and the applicable sections of the ISP 
Rulebook.

regulatory procedure
application for a fund licence
The application process for a fund licence under the ISA 
may be divided into three phases as follows:
Phase 1 – Preparatory
The MFSA recommends that fund promoters first set up 
a meeting with MFSA representatives in order to discuss 
their proposal. This meeting should be set up prior to 
the actual submission of an application. At this stage, the 
MFSA will provide guidance on the relevant regulatory 
requirements and on the completion of the application 
documents. Meanwhile, the promoter would be required 
to provide a comprehensive description of the proposed 
fund activities.

Once the preliminary discussions are completed, 
the promoter should submit a draft application form 
to the MFSA together with the supporting documents 
referenced in such form. The application form and 
supporting documentation will be reviewed by the MFSA, 
which will revert to the applicant with its comments. The 
“fit and proper” checks – which entail following up on 
the information that has been provided in the application 
documents – begin at this stage. The MFSA will also 
consider the nature of the proposed fund and a decision 
will be reached as to which Standard Licence Conditions 

should apply. These licence conditions will represent 
the ongoing requirements to which the promoter will be 
subject, if and when licensed. 
Phase 2 – Pre-licensing
Once the review of the draft application form and of the 
supporting documents has been completed, the MFSA, if 
satisfied, will issue its “in principle” approval for the issue 
of a licence. At this stage, the applicant will be required 
to resolve any outstanding issues and to thereafter 
submit a revised application. A licence will be issued 
once all issues are resolved and the revised application 
is approved by the MFSA.
Phase 3 – Post-licensing/pre-commencement of 
business
The applicant may be required to satisfy certain post-
licensing conditions prior to formal commencement of 
business.
Application for preliminary indication of acceptability 
in the case of PIFs
An application for preliminary indication of acceptability 
must be submitted in respect of a prospective PIF 
having one or more of its Service Providers based in 
a country that is not a Recognised Jurisdiction. The 
MFSA will review the proposed structure of the PIF and 
its prospective Service Providers and will inform the 
applicant as to the acceptability or otherwise of these 
structures, ordinarily within the period of seven working 
days from receipt of the application. In the case that the 
MFSA’s communication is positive in this regard, the 
promoter would be in a position to submit an application 
for a PIF licence in the manner described above.

regulatory approval time
The MFSA is used to working within agreed timeframes 
and deadlines. These may vary according to particular 
circumstances, such as the promptness or otherwise of 
submission of information from the fund promoter and 
the nature and complexity of the funds in question and of 
the relevant verification processes. n

Footnotes:
1. The salient legislation in this regard is Commission Delegated 

Regulation (EU) No 231/2013 of 19 December of the European 
Parliament and of the Council with regard to exemptions, general 
operating conditions, depositaries, leverage, transparency and 
supervision.

2. Directive 2009/65/EC of the European Parliament and of the Council of 
13 July 2009 on the coordination of laws, regulations and administrative 
provisions relating to undertakings for collective investment in 
transferable securities (UCITS)
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