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With the introduction of Form PF last year, 
and the establishment of the Office of the 
Whistleblower as part of the Dodd-Frank Act, 
the SEC is getting access to more data on 
how hedge funds work than ever before. 

One criticism of Form PF, however, is that 
the SEC is unlikely to ever prevent potential 
systemic blow-ups because the sheer 
volume of data coming from hedge funds 
is too large. What are they expecting to do 
with it all? 

“I think the sceptics are on the right side 
of history in terms of doubting the regulators 

One thing is certain: hedge fund regulation in 
the US is tightening and is here to stay. What 
remains uncertain is the long-term impact 
it will have on the industry. Recent high-
profile insider trading cases involving Galleon 
Group LLC and, this summer, SAC Capital 
Advisors, have put a spring in the step of its 
national regulator, the Securities & Exchange 
Commission. 

As reported by Reuters, the SEC filed 735 
enforcement actions in 2011 and collected 
USD928million in penalties: a fourfold 
increase on 2008. 

US hedge funds start 
to branch out into 

40 Act funds
By James Williams
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Automated solution to 
help relieve FATCA burden

interview with Beth Mueller

Beth Mueller, Managing 
Director, Investor Services 
in US Bancorp’s Alternative 
Investment Solutions group

Next July marks the introduction of the 
Foreign Account Tax Compliance Act 
(FATCA). To meet the demands of this far-
reaching legislation, US Bancorp Fund 
Services, LLC is working proactively to 
implement innovative technology resources 
and modifications to internal procedures 
to streamline compliance and reporting 
processes and minimise the burden placed 
on managers. 

“For fund administrators, and the industry 
as a whole, the biggest challenge is the 
sheer volume of information on individual 
investors that will need to be managed. 
To overcome this issue, we must address 
the need for intuitive technology solutions 
to promote the automated processing of 
investor activity in the alternative fund 
space,” explains Beth Mueller, Managing 
Director, Investor Services in US Bancorp’s 
Alternative Investment Solutions group. 

US Bancorp Fund Services has 
implemented an automated solution called 
Finomial to address investor onboarding 
processing and ongoing requirements 
surrounding FATCA, as well as provide even 
greater transparency and data security.

“Most of the investments made in hedge 
funds are processed through a hard copy 
subscription document that the investor fills 
out, signs and scans or faxes back to the 
administrator. Everything is in hard copy, 
even their Form W-8 or W-9 tax forms. 
Finomial will allow the investor subscription 
process to be fully electronic,” says Mueller.

Finomial is set to go live in preparation 
for the 1st January 2014 implementation of 
FATCA as Foreign Financial Institutions (as 
most offshore hedge funds will be classified), 
will need to register with the IRS. 

Finomial is designed to remove the 
burden of FATCA by illustrating fund 
compliance with FATCA. By having full 

transparency, managers can see where 
every investor in their fund is located, 
what their tax status is, and where they fit 
under FATCA’s 42 different classifications. 
Furthermore, because all of the data is 
stored electronically, validations can be easily 
performed by cross-referencing different 
documentation. 

“The investor’s tax forms and subscription 
documents will be validated at the time of 
their receipt to ensure everything has been 
completed properly to comply with IRS 
standards,” says Mueller.

“Finomial helps identify a red flag. For 
example, if an investor reports on their 
tax form that they live in one jurisdiction, 
but the subscription document says they 
live somewhere else, Finomial will notify 
us and the investment manager when the 
discrepancy arises.”

Should there be any discrepancies, this 
early warning allows the manager to seek 
a resolution and stay on top of income 
withholding requirements. This system is 
critical in fulfilling the key requirements of 
FATCA, to ensure US investors no longer 
slip through the tax loop by investing in 
offshore vehicles. If a manager is missing 
data on any investor and this inaccuracy 
leads to a violation of FATCA requirements, 
US or otherwise, they may be subject to the 
withholding tax. 

“While it is important to capture the 
necessary information on all investors, 
FATCA requires more than just a data 
collection exercise. You need to analyse the 
information and put procedures in place to 
identify red flags and take the relevant steps 
as needed,” stresses Mueller. “Having the 
proper technology in place, like Finomial, 
is essential to achieving compliance with 
FATCA requirements and maximising 
operational efficiencies in the process. n

US BancOrp
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to use the data effectively in limiting systemic 
risk. On the other hand I do think the 
technologies and tools today are far greater 
than they were in the past and the SEC have 
done a good job of bringing on people that 
have pragmatic industry experience. They 
have a better chance of utilising this data 
effectively today than they did 20 years,” 
says Adam Sussman, Director of Research 
at TABB Group, a financial markets research 
and advisory firm. 

On top of this SEC staff have shown 
a commitment to improve compliance 
and monitor firm-wide and systemic risk 
by establishing the National Examination 
Program. All new Dodd-Frank registrants 
have to comply with provisions on record 
keeping, marketing, portfolio management, 
custody, conflicts of interest, valuation 
and must make themselves available for 
examination by SEC staff. 

The SEC spoke to Hedgeweek but 
declined to go on record.

US hedge fund managers no doubt 
feel overwhelmed by all of this. Factor in 
changes to the way OTC swaps are traded 
under CFTC regulations, the ominous cloud 
that is FATCA looming on the horizon, and 
the transposition of the AIFM Directive into 
EU law this July, and it seems that no matter 
which direction managers’ look, another 
piece of regulation stares back at them. 

Michael Tannenbaum and Ricardo 
Davidovich are partners at New York law 
firm Tannenbaum Helpern Syracuse & 
Hirschtritt LLP. This year, the firm has had 
a tremendous amount of regulatory work, 
signalling the SEC’s greater intent to police 
hedge funds. Whereas pre-2008 requests for 
voluntary production of information would be 
sent to managers to better understand their 
trading strategies, the gentle touch has been 
replaced by the issuance of subpoenas.

“We have a handful of subpoenas in 
our office from the SEC as well as New 
York’s Attorney General. These subpoenas 
reflect that regulators are more focused and 
conducting themselves in a more formal 
way. You could call it the Madoff effect. Post-
scandal, it is clear that regulators are being 
far more aggressive in gathering information,” 
comments Davidovich. 

Voluntary cooperation, it seems, is being 
replaced by forced cooperation. 

But Tannenbaum adds: “When a regulator 
calls requesting information the client can’t 
simply ignore it. So for many requests, even 
though “voluntary” and without a subpoena, 
the result is the same – increased oversight. 
That often involves lawyers. That’s our 
new reality.” 

Davidovich says that the focus is on 
technical rule violations that result in 
enforcement proceedings or settlements.

“One of our clients, for example, has 
been subpoenaed because the SEC wants 
information relating to one of their portfolio 
companies. They want to get information 
directly from a professional shareholder 
rather than from the company. It puts 
managers in a difficult position because 
responding to a subpoena requires 
significant resources and time when the 
manager is not even the focus of the 
investigation: they have been deputised.”

One important aspect to Dodd-Frank is 
the move towards centralised clearing of 
OTC swaps. The Commodity Futures Trading 
Commission (CFTC) has identified no less 
than 38 areas for which rules will apply, and 
has this year commenced a three-phase 
cycle of compliance for swap clearing. 
Swap dealers and major swap participants 
registered in March 2013, followed by 
Category 2 entities that include private funds. 
Commercial end-users and ERISA pension 
plans must register this September. 

At its heart, swap clearing regulation 
aims to bring greater transparency and 
price discovery to the market. This is a big 
deal because it means that overnight hedge 
funds who trade interest-rate swaps and 
credit default swaps will have to post initial 
and variation margin, as well as comply with 
stricter rules imposed by the clearing houses 
on eligibility of collateral. Ultimately, the move 
away from OTC bilateral arrangements into 
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“You could call it the Madoff 
effect. Post-scandal, it is 
clear that regulators are 
being far more aggressive in 
gathering information.” 
Ricardo Davidovich, Tannenbaum 
Helpern Syracuse & Hirschtritt LLP

Michael Tannenbaum, partner 
at Tannenbaum Helpern 
Syracuse & Hirschtritt LLP
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Independent directors: 
considerations and queries

By Geoff ruddick

time. They include the composition of the 
clients the director serves; their role within 
their company; what other responsibilities 
they have beyond serving in a personal 
capacity on fund boards; their model, 
support infrastructure and their capacity 
constraints. Other matters to consider 
include whether the director has any excess 
capacity for times of stress; and perhaps 
most importantly determine how they 
personally view their role as a fiduciary.

Back-up/coverage – Although most 
consideration should be given to the 
capabilities of the prospective director, there 
may be times when the individual may 
not be available. People take vacations, 
encounter emergencies, come and go from 
an organisation or jurisdiction, and start-up 
businesses often fail.

Confirm that the individual has a sufficient 
support infrastructure to cover these 
contingencies, and whether they have 
colleagues who can be appointed in their 
place should the need arise. Selecting a 
director from a director services company 
carries distinct advantages in such situations.

Furthermore, confirm how long the 
organisation has been in business, its 
reputation, whether it is licensed and 
regulated in relation to the services it 
provides, carries sufficient insurance, and is 
appropriately capitalised.

Conclusion – Looking for an independent 
director does not have to be an arduous, 
time-consuming process; however, the 
decision should not be taken lightly. Effective 
corporate governance is imperative, and 
some of the issues, scenarios and outright 
collapses in recent news should highlight 
this point. As regulators and investors 
continuously increase their focus on 
corporate governance, the requirement for 
the appointment of experienced and qualified 
independent directors is essential. n

Independence – Independence is the ‘holy 
grail’ of effective corporate governance. If 
a director is not independent, conflicts of 
interest will inevitably arise and interfere 
with the director’s ability to act in the best 
interests of the fund.

Experience – You will get a good idea 
of a director’s experience from their ‘bio’, 
which will appear in the offering document 
of the fund. Confirm they have experience 
serving on boards with similar strategies. 
Although independent directors do not need 
to be experts, a general understanding of the 
fundamentals of the underlying strategy is 
essential.

Qualifications – You will possess 
academic credentials and qualifications 
of your own, and expect it of the people 
you employ. You should require it from an 
independent director as well. Remember, 
the directors are ultimately responsible for 
the oversight of the fund’s affairs. A legal, 
accounting, compliance, investment or 
other relevant qualification, combined with 
experience, will provide a good indication of 
where their specific expertise lies and how 
they will add value.

Capacity – Simply put, “capacity = time”. 
Capacity does not, however, simplistically 
equate to an arbitrary number or cap, as 
every relationship will be different and have 
its own nuances and complexities. Numbers 
of directorships will provide some insight, but 
it is only one of the many important things to 
consider when assessing a director’s capacity. 
One must keep in mind that numbers, like all 
statistics, in isolation can be misleading.

It is increasingly becoming recognised 
that the capacity query should be addressed 
whereby the focal point is a director’s ‘time’ 
and the ability to apply his or her mind to 
issues at hand. Queries now go beyond 
numbers to determine what a director does 
day-in and day-out and how they spend their 

Geoff Ruddick, head of client 
& business development, IMS 
Fund Services

iMS  FUnd Serv iceS
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centralised clearing is going to become a 
more complex, costly, and, potentially, less 
precise activity. 

“Swap regulation is certainly a drag for the 
hedge fund community. It doesn’t mean that 
people will stop trading strategies that use 
swaps, but the amount of money they can 
make from those trades will to some extent 
be diminished in the near-term.

“In the long-term, if the regulation has 
the desired effect of making the markets 
more transparent, and spreads narrow, then 
managers may get some of that expense 
that gets paid out to cover margin costs 
back in the form of transactional savings. 
But right now, the only thing managers know 
is that it’s going to be more expensive,” 
explains Sussman.

Hybrid products like swap futures are 
being developed to help the buy-side deal 
with the margining costs; two-day margining 
compared to five-day margining for cleared 
OTC trades and 10-day margining for non-
cleared OTC trades. 

James Bibbings is President of Chicago-
based regulatory advisory firm Turnkey 
Trading Partners. Bibbings does not think 
that centralised clearing will necessarily 
change the systemic risk structure of the 
industry. Taking OTC trades out of the 
shadows into CCPs is a positive step, 
naturally, “but if we don’t have a definite 
idea of how swap clearing is going to 
work, or how it’s going to be back-stopped, 
then globally we’ll just end up building 
another too big to fail entity with centralised 
counterparty risk,” says Bibbings. 

Whilst they might be cheaper, hybrid 
solutions like swap futures or Market-
agreed Coupon (Mac) products are 
unable to provide the precise hedging that 
multinationals – true hedgers – require with 
respect to contract size and/or duration. 
Over time the range of maturities will grow 
but standardised contracts do not allow for 
bespoke hedging: how does one hedge 
50-day interest rate risk if only 30- or 60-day 
contracts are available? 

“It becomes an inefficient hedging 
exercise: companies are forced to make the 
unenviable choice of being either under-
hedged or over-hedged due to standardised 
contracts.  That just adds risk to those least 
able to accept it,” says Bibbings.

Sussman fears that the increased capital 
ratio requirements under Basel III might well 
disincentivise the banks (swap dealers) to 
accommodate non-cleared OTC contracts. 

“They will have to set aside even more 
of their balance sheet meaning they may 
seriously pull back on the size of their 
uncleared swap book.”

Bibbings makes an astute observation 
with respect to the 87 or so registered 
swap dealers in the US. Among all the 
usual broker/dealer names there are a few 
anomalies; FOREX firms like Forex Capital 
Markets (FXCM) appear. Why?

Because OTC swap regulation is set to 
include retail FX in the US. 

This, says Bibbings, will be a major game 
changer. 

“Companies like FXCM are being proactive 
and registering as swap firms. That’s 
because standardised spot FX contracts are 
poised to no longer be regarded as OTC 
FX trades but will instead be viewed as 
swaps or contracts for difference (CFDs). 
The potential disruption to global markets 
could be significant. It’s almost crazy to 
start redefining FX trading in the US as 
swap dealing. 

“Going down this route could easily isolate 
the US forex marketplace from the rest of the 
world if we’re not careful.”

Tannenbaum thinks that the nature of the 
hedge fund industry is undeniably changing 
in the face of widespread regulation and the 
influx of capital from institutional investors:

“Managers aren’t taking the same level 
of risk they were taking 10 years ago. With 
all this regulatory oversight and with risk 
aversion that many institutions have these 

7 

 13

“If we don’t have a definite 
idea of how swap clearing 
is going to work, or how it’s 
going to be back-stopped, 
then globally we’ll just end 
up building another too big 
to fail entity with centralised 
counterparty risk.”
James Bibbings, Turnkey Trading 
Partners
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A new reporting engine 
with OMS connectivity

interview with Scott price

“Emerging managers under the 
USD200million AuM mark struggle to get 
the necessary reporting needs from their 
service providers because of the high cost 
of ownership,” explains Scott Price, Regional 
Director, Americas, Custom House Global 
Fund Services, one of the industry’s leading 
hedge fund administrators. 

“We’ve developed a platform that is 
scalable and cost sensitive for the underlying 
managers. It’s ideal for managers who 
want to leverage the infrastructure of its 
administrators to deliver daily reconciled 
portfolio reporting and as well risk and 
advanced P&L to their investors.”

The platform in question is Custom 
House Gateway, due to be hard launched 
this September. In brief, the platform gives 
managers and investors a single point of 
access to a wide range of middle- and back-
office reporting needs. Every day, the system 
pulls in trade information from brokers 
and custodians and displays it through 
an interactive dashboard along with key 
performance indicators, statistical information 
and risk analytics. 

Scalability is one of Gateway’s key 
attributes. “If a manager needs daily 
reporting and six months later he branches 
out to use an additional prime broker, it’s 
very easy to capture that additional data. 
Gateway breaks down risk reporting by 
counterparties, market sectors etc. This 
brings added flexibility,” explains Price. 

One unique feature of Gateway is its 
integration with an Order Management 
System. This means trade data is captured 
in real time before individual orders are 
executed with the primes, providing enhanced 
real-time reporting. Investors and managers 
alike can log on to the Gateway platform and 
get an up-to-date snapshot of the portfolio.

This is particularly attractive when Price 
confirms that Gateway is fully iPad enabled. 

“It really assists in managers’ marketing 
efforts. They can attend a conference or 
roundtable and show potential investors 
how a third party is assisting their firm in 
managing risk. This helps with the due 
diligence process because it demonstrates 
that they’ve partnered with an institutional 
service provider that allows them to keep 
their operating costs under control.”

Cost pressures are something that 
managers are all too well aware of. The fact 
that Gateway is a cloud-based technology 
that plugs directly into their daily fund 
operation is compelling because today’s 
start-up manager increasingly wants to 
outsource functions and keep their in-house 
tech spend to a minimum.

“Managers are demanding, ‘We want a 
cloud-hosted solution, we want our primes 
and administrator to be able to interchange 
and communicate data as seamlessly as 
possible using FIX technology’. We’re seeing 
this trend in the US where the majority of 
back office functions are being outsourced,” 
observes Price.

Capturing data and presenting it in the 
right format has become critical as today’s 
hedge fund managers face regulatory and 
investor reporting demands. Price says: “With 
US and European regulation it’s only going 
to mean one thing: management companies 
will need to prove that they have a stable 
operating model to make reporting more 
efficient. Gateway provides that.”

However, Gateway is not just a portal for 
managers and investors. Fund directors, 
auditors, tax partners: they all have access 
to relevant reports, further underscoring the 
scalable benefits that Gateway offers.

“Various stakeholders are going to need 
increasing access to data. Whoever that is, 
we will make a single point of access to 
Gateway that is fully adaptive to change in 
line with the industry,” concludes Price. n

Scott Price, Regional Director, 
Americas, Custom House 
Global Fund Services

cUStOM HOUSe

http://www.hedgeweek.com


USA Hedgeweek Special Report Sep 2013 www.hedgeweek.com | 13

Overv i ew

days, fund strategies are becoming less 
volatile, and therefore, one could argue, 
less profitable to the investor. Perhaps 
some managers are shifting to an asset 
accumulation model as opposed to a 
leveraged, more risky model. 

“I think that’s unfortunate. The hedge fund 
industry was never designed to be like that.” 

Not that all regulation should be viewed 
negatively. On the flip side, the introduction 
of the JOBS Act could prove a useful fillip 
to smaller US managers struggling to raise 
assets. At a time when hedge funds are 
being more tightly regulated it does seem 
slightly odd that managers will now be able 
to target retail investors. 

Then again, greater risk controls for 
trading OTC derivatives, the use of CCPs, 
and improved transparency, not to mention 
having to register with the SEC, are 
creating a safer environment for hedge fund 
investment. 

“On the whole, I would say regulation has 
been a negative but the JOBS Act is creating 
opportunities for smaller managers,” says 
Sussman. 

Davidovich agrees that the JOBS Act 
presents a new capital raising avenue:

“There’s a whole segment of the US 
population whose interest has been piqued 
by hedge funds but until now they’ve never 

been invited to the party. This JOBS Act 
will allow hedge funds to get their names 
out there in a way that was previously 
impermissible.”

The SEC was vociferous in its views on 
the JOBS Act. And this could, potentially, 
adversely affect managers who choose to 
exploit it. Continues Davidovich: “The SEC 
was clear in its objection to the provision of 
the JOBS Act allowing general solicitations. As 
a result, you might find the SEC scrutinising 
fund managers that choose to advertise.”

What it does do is remove the veil of 
secrecy under which hedge funds previously 
operated as non-regulated entities. It’s up 
to managers how they choose to market 
themselves. 

40 Act funds: a growing trend 
One interesting trend emerging in the US is 
the rising number of hedge fund managers 
looking to launch long-only 40 Act funds. 
Cliff Asness’s AQR Capital Management, 
Highbridge and Ramius have all launched 
new products to attract a wider investor 
base. This, says Tannenbaum, is one of 
the benefits to regulation as virtually all US 
managers are now registered with the SEC 
as investment advisers. 

“Before the law, most were not. As a 
result, they weren’t allowed under the law 

10 
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Capitalising on 
convergence between 

40 Act and onshore funds
interview with ted Jasinski

In August, the Financial Times reported that 
more than half of US hedge fund groups 
had launched, or were in the process of 
launching, traditional mutual funds, otherwise 
known as 40 Act funds. The objective is 
simple: to widen out a manager’s overall 
investor base. But it’s not just hedge fund 
managers launching long-only funds. 
Increasingly, in the US, traditional managers 
are looking to launch onshore hedge funds 
to also widen their investor base.

“Not all of their clientele have the appetite 
for an alternative product but for the ones 
that do, traditional managers want to 
consolidate and have a product that appeals 
and reaches to that audience. We are seeing 
a convergence in the US onshore fund 
market between managers of 40 Act funds 
and hedge funds,” observes Ted Jasinski, 
General Manager of Richmond, Virginia-
based Admiral Administration, the alternative 
fund administration arm of Maitland. 

The firm’s strength is rooted in mutual 
fund administration in South Africa, where 
the firm was founded. Last year, to build out 
its expertise in alternative fund administration 
it acquired Admiral Administration, which 
has solid experience in the North American 
market. With over 750 employees, a global 
footprint with 13 offices across 12 countries 
and approximately USD170billion in AuA, 
the firm now sits at the top table and is 
competing with well-established bulge 
bracket firms.

The growth of the onshore US fund 
market is understandably a great opportunity 
for the firm.

“With Maitland’s technology capabilities 
we are able to offer a full front- to back-end 
solution for 40 Act funds, as well as onshore 
hedge funds. We can support any type of 

asset class and because we now have a 
global presence, if a US client decides they 
want to launch a Luxembourg-domiciled 
UCITS fund, for example, we have a full 
solution for that,” comments Jasinski. 

One of the main drivers behind the 
growth of the US onshore hedge fund 
market has been the increased difficulty 
in capital raising. Most new managers are 
taking a longer-term pragmatic approach and 
launching a Delaware LP structure with their 
own money, and that of friends and family. 
Only once they’ve built a decent track record 
do they consider Caribbean master/feeder 
funds and raising external foreign capital. 

What’s also changing is the attitude 
towards fund administrators. Five years 
ago, there was a flight to large tier one 
administrators among managers, but as 
Jasinski explains:“We have a high-touch 
global relationship-driven model and 
that’s helped us because some of the 
tier one shops are not as flexible with 
customisation and still do not really bend on 
their pricing.”

In terms of growth opportunities, Jasinski 
observes that more hybrid-type private equity 
funds have come to the onshore market this 
year. “These hybrid funds are leasing patents 
and copyrights, for example, so it’s more of 
a cash flow-type instrument but in a private 
equity structure. That’s been a steady area 
of business for us this year,” says Jasinski, 
who sums up the importance of having a 
strong US presence by concluding:

“We did a recent trip to New York with the 
CEO of Maitland (Steve Georgala) where he 
was able to see first hand the clear potential 
of the US market. We believe ourselves to be 
well positioned by having superior products 
at a competitive price.” n

Ted Jasinski, General Manager 
of Admiral Administration
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to manage assets for US mutual funds 
under the Investment Company Act. Those 
funds can only be managed by registered 
investment advisers, so one of the intentional 
(or unintentional) consequences of 
registration of hedge fund managers is that 
they can now manage money for investment 
companies. 

“We are seeing growth of registered funds 
and a demand for these funds (many closed-
ended) by managers who under the prior law 
wouldn’t have had to be registered. There 
are restrictions but all in all it’s a positive 
development,” states Tannenbaum.

Indeed, as Bloomberg reported on 12th 
August 2013, Fidelity’s Portfolio Advisory 
Service has invested USD1billion in 
BlackStone’s alternative mutual fund, the 
BlackStone Alternative Multi-Manager Fund. 
Clearly, there seems to be a convergence 
at the upper echelons of fund management 
where the biggest managers and asset 
management houses, like Fidelity, are 
trying to tap in to the same institutional 
investor base.

“I think larger hedge fund groups are 
going to continue to roll out 40 Act funds. 
They are becoming more asset gatherers 
than they are alpha generators,” adds 
Sussman. 

FATCA is yet another piece of legislation 
facing US hedge fund managers. The IRS 
has its online portal within which clients can 
familiarise themselves with the registration 
process, although official registration will not 
commence until 1 January 2014 (ahead of the 
1 July 2014 implementation date). 

US Bancorp Fund Services has been 
quick to support its clients ahead of FATCA 
by developing a solution called Finomial. 
Finomial brings automation to the investor 
onboarding process, where key investor 
information is gathered from tax and fund 
subscription documents to provide a clear 
window into the tax status of a manager’s 
investor base. Any red flags can be easily 
addressed to ensure that the manager, when 
filing to the IRS, is fully compliant with the 
regulations and not at risk of getting hit with 
30 per cent withholding tax. 

“In addition to keeping our staff up-to-date, 
we’re also hosting webinars and distributing 
newsletters to our clients, to keep them 
informed,” says Beth Mueller, Managing 

Director, Investor Services in US Bancorp’s 
Alternative Investment Solutions group. 
She advises that managers should begin 
conducting a preliminary review of their 
existing investor base well ahead of the July 
implementation date.

“Hedge fund managers face an 
overwhelming amount of regulation. They 
have a lot on their plate. Assistance from a 
good service provider can help managers 
stay focused on investing.

“With Finomial, managers can view every 
subscription, all of its documentation, and 
any potential compliance issues. They have 
a real-time snapshot of their fund’s FATCA 
status; identifying any potentially recalcitrant 
investors and the necessary steps to 
remediate.”

Lonnie Macdonald, President of JD Clark 
& Company, the hedge fund administration 
division of UMB Fund Services, takes the 
40 ACT fund scenario further forward when 
asked how the US hedge fund industry might 
look in 20 years time by referencing the 
global success of the UCITS brand.

“It’s an amazing structure because of 
its passporting capability and because of 
its acceptance in 75 countries worldwide. 
Right now, if you want to operate in the 
US regulated market you can’t do it with 
a UCITS fund, you have to start a 40 Act 
fund or a Reg D 3(c)1 or 3(c)7 fund. What I 
see potentially happening is US managers 
looking to access mutual fund assets outside 
the US increasingly think to themselves, ‘Why 
do I need to set up a new legal structure to 
do that? Why can’t there be one global legal 
structure that allows me to target US as well 
as global investors?’ 

“Maybe the UCITS brand will eventually 
become that. In 20 years we might see the 
40 Act replaced.” n

14 “Right now, if you want to 
operate in the US regulated 
market you can’t do it with 
a UCITS fund, you have to 
start a 40 Act fund or a 
Reg D 3(c)1 or 3(c)7 fund.”
Lonnie Macdonald, JD Clark & Company, 
a division of UMB Fund Services
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How does AIFMD impact how I can 
market in Europe? 
AIFMD will challenge many managers but 
it will also, over time, offer opportunities 
to attract capital that has previously 
been unavailable to the alternative asset 
management industry. Consequently, as a 
result of the Directive all EEA managers 
need to make an application for authorisation 
by July 22, 2014 Regulators are urging the 
industry to apply sooner rather than later 
in 2014. 

From the date of authorisation these 
managers will have a passport to distribute 
EEA AIFs across all 31 EEA member states. 
Subject to certain provisions non-EEA AIFs 
(i.e. Cayman funds) can be sold but only via 
National Private Placement Rules (NPPR) 
or on a reverse solicitation basis. Non-EEA 
managers (such as US managers) will also 
be able to market their non-EEA AIFs under 
NPPRs but can only avail of the passport in 
July 2015 if they wish to access the passport 
regime and not have to set up an EEA AIFM. 
NPPRs will remain in place until mid-2018 
when the commission will look to abolish 
them completely leaving the passport and 
reverse solicitation regimes as the only 
options available for European distribution to 
professional investors after this date. 

Do I need to have a presence in 
Europe? 
If you are looking to market to European 
investors there are three options: a) NPPRs; 
b) reverse solicitation or c) become AIFM 
authorised and market through the passport 
regime (not available to non-EEA managers 
until mid-2015). 

Most managers will focus on NPPRs to 

begin with as they can continue to market 
their existing offshore funds but there is 
a risk that NPPRs will be reinforced over 
time or even closed off (i.e. Germany, 
Denmark & Austria look like gold-plating 
their NPPRs). US managers should note 
that reverse solicitation may only be an 
option for some managers meaning private 
placement is the only immediate option 
short of establishing European substance. 
There will be an emergence in Europe of 
platforms to facilitate small-medium non-EEA 
managers to setup EEA AIFs and this may 
be a very credible alternative, which is not 
cost prohibitive and gives non-EEA managers 
immediate access via the passport.

What are the primary cost-drivers of 
AIFMD?
If managers want to avail of the AIFMD 
passport the two primary cost-drivers 
under AIFMD are the cost of compliance at 
the AIFM level encompassing delegation, 
transparency, remuneration, capital, risk and 
liquidity requirements as well as general 
business conduct, and secondly the costs 
associated with the implementation of a 
Depositary/Prime Brokerage framework 
which meets the requirements of 
the Directive. 

Such a framework implies a strict 
liability for the restitution of the client and 
therefore who takes this liability has been 
a topic of much debate over the last 12 
months. Although these costs were greatly 
exaggerated in the past it is generally 
accepted that the industry is working to a 
consistent framework that will not be cost 
prohibitive. In terms of marketing through 
NPPRs there will be additional reporting and 

AIFMD: challenges facing 
US and other non-EEA 

managers
By Michael rucci

Michael Rucci, Head of Fund 
Services Americas, UBS Global 
Asset Management
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Operating models and administrators are 
working on supporting their clients with the 
necessary AIFMD reporting solution (similar 
to Form PF reporting). 

On top of this it is anticipated that a 
platform concept could start to evolve 
whereby non-EEA managers of a certain 
size look to be hosted on a European AIFM 
platform (similarly to UCITS platforms) to 
access European investors via the passport. 
It is generally expected that managers will 
in the short-term at least try to continue to 
market via NPPRs or reverse solicitation. 

Nonetheless as NPPRs become more 
onerous in Europe and the 2018 deadline 
approaches the pace of European domiciled 
fund launches will grow significantly. 
Therefore, having a partner that can facilitate 
a cost effective way of reaching this market 
will be an appealing solution to managers 
of a certain size when targeting professional 
investors in Europe. n

managers will have to deal with specific 
issues relating to certain EEA member 
states’ local rules but this will be another 
alternative to the passport with the most cost 
effective approach being to rely purely on 
reverse solicitation.

Are Remuneration arrangements 
impacted by AIFMD? 
Remuneration guidelines under AIFMD 
are the most sensitive and highly 
topical discussion point. Although these 
provisions only affect AIFMs marketing 
under the passport the wider implications 
are potentially far reaching such as the 
implementation of such provisions to non-
EEA managers operating under delegation 
from an EEA manager. 

The remuneration guidelines require that 
identified/coded staff (i.e. risk takers, certain 
control functions, senior management etc.) 
defer at least 40% of their variable and 
take 50% in shares of the underlying fund. 
On top of this they also need to make 
certain disclosures to investors through the 
annual reports as well as establishing a 
Remuneration committee whereby the scope, 
size and complexity of activities of the AIFM 
are extensive. This will obviously have 
implications for how managers organise and 
implement remuneration structures especially 
where US managers are managing EEA AIFs 
under delegation from an EEA AIFM. 

There is a level of proportionality that 
a manager can take when applying these 
provisions and we are awaiting further 
guidelines in this respect. For example, the 
FCA published a constructive and helpful 
consultation paper in early September 
proposing how managers can approach 
the proportionality provisions. It needs to 
be stressed that Remuneration guidelines 
affect those funds captured by AIFMD and if 
a US manager is marketing through private 
placement rules or reverse solicitation these 
rules will not apply. 

What AIFMD solutions are on the 
market to support my European 
distribution strategy?
There are a number of AIFMD solutions 
evolving in the market to support managers. 
First, the Depositaries are working with 
Prime Brokers to finalise the AIFMD 
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“Even though as a quantitative trading firm 
with a lot of technology infrastructure in 
place we’ve been able to handle a lot of the 
regulatory requirements internally, we can’t 
do everything. We’ve had to lean a little 
more on our service providers, in particular 
consulting our legal advisers, over the last 
12 months,” explains Ken Shoji, COO of New 
York-based GSB Podium Advisors, an equity 
statistical arbitrage fund. 

Hedge fund managers face a delicate 
balancing act. On the one hand investors 
are increasingly looking to negotiate more 
favourable fees. On the other hand, the 
depth and breadth of regulation bearing 
down on managers has incrementally 
raised the costs of doing business. With 

their bottom line being squeezed it is 
little wonder that managers are pushing 
their fund administrators to develop cost-
effective solutions; both to meet regulatory 
compliance needs and satisfy demanding 
institutional investors. 

Hedge fund administrator Custom House 
Group has responded by developing Custom 
House Gateway, a technology platform 
that gives managers and investors a single 
point of access to the majority of middle- 
and back-office reporting needs. The fact 
that it also offers connectivity to an Order 
Management System means that trade data 
can be captured before execution to assist in 
the valuation process. 

“Every day, the system pulls in trade 

US hedge funds  
take OTC clearing  

in their stride
By James Williams
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Dealing with heightened 
regulation and tightened 

margins
By dan Matthies

In the space of just five years, the financial 
services industry has seen remarkable 
change: the rise of automated trading 
appliances; a global economic meltdown and 
subsequent recovery; and now, sweeping 
financial regulations. No matter the size of 
your fund, the investment environment has 
only been getting tougher amid heightened 
regulation and tightened margins. 

With the ASIC Regulatory Guide 240, the 
glare of greater disclosure requirements 
is likely to be cast over hedge funds in 
early 2014. Being ready for these new 
requirements can complicate your existing 
workflow and further eat into margins with 
increased costs. 

In order to help hedge funds meet the 
latest regulations, manage risk and gather 
market intelligence, Bloomberg delivers 
technology that meets business needs today 
and helps them obtain a real competitive 
advantage for the future.

Below we discuss some of the integrated 
tools Bloomberg offers, including compliance 
solutions that benefit stakeholders across the 
organisation, from front to back office.

See it coming… 
Whether you’re a compliance officer at a large 
fund or an asset manager wearing a variety 
of hats at a start-up, Bloomberg’s news 
content offers relevant, timely information to 
help you get ahead and stay there. 

The Bloomberg Professional® service 
consolidates compliance, legal and market 
data surveillance requirements into an 
integrated delivery system. With the latest 
objective reporting on financial overhaul 
regulation, such as Basel III, MiFID, Volcker 
Rule and Dodd-Frank, in addition to our 
compliance-focused newsletter Bloomberg 

BRIEF Financial Regulation, you don’t 
have to be on the look-out for the newest 
developments – they come directly to you. 

…and be ready for it
Bloomberg Vault (BVAULT) archives a 
broad range of enterprise communications 
including email, instant messages, mobile, 
voice, social media and Bloomberg data as a 
complete and cost-effective managed service 
for your fund. Integrated real-time policies, 
analytics, search, and workflows can help 
your fund meet a broad range of compliance, 
eDiscovery, and information governance 
demands. 

BVAULT provides scalable real-time 
ingestion, archiving, search, and analytics 
on your firm’s communications data across 
all global locations. To satisfy stringent legal 
and regulatory requirements, use BVAULT’s 
powerful analytics platform to support many 
concurrent real-time investigations that meet 
legal and regulatory demands globally. 

Staying streamlined
Trading and Enterprise Solutions can help 
integrate existing systems to allow for cost 
efficiencies and enhanced risk management 
and data access. 

Integrate and commingle your own 
fund’s proprietary and third-party systems 
with Bloomberg’s open technology and 
customised OMS for the buy-side, the 
Asset and Investment Manager (AIM). AIM 
is a hosted platform that serves front and 
back office needs and connects to other 
enterprise systems using Bloomberg’s open 
market data solutions and industry-standard 
protocols. And once you’re set up, minimise 
investment and operational risk with the 
Hedge Fund Tool Box (HBOX). Designed 

Dan Matthies, Global Head of 
Asset & Investment Manager, 
Bloomberg
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for hedge funds with less than USD250million 
in AUM, yet appropriate for hedge funds of all 
maturity levels, HBOX is a turnkey, scalable 
solution that will grow with your business.

With increased market uncertainty, regulation, 
and investor demand, fund managers are 
seeking more efficient ways to manage risk. 
The challenge many funds face is finding a risk 
solution that can manage multiple asset classes 
and handle complex instruments. Bloomberg’s 
Multi-Asset Risk System (MARS) provides a 
global solution to meet those needs.

The day the Commodity Futures Trading 
Commission (CFTC) posted its final swap 
execution facility (SEF) regulation, Bloomberg 
submitted its SEF application to support 
clients complying with Dodd-Frank regulation. 
Bloomberg was subsequently the first provider 
to gain approval from the CFTC to become a 
SEF. These achievements are testaments to the 
organisation’s drive to deliver complete, timely 
trading solutions for clients in today’s regulatory 
environment. 

The SEF platform, which goes live in October 
2013, will leverage Bloomberg’s existing derivative 
trading platforms, including pricing (ALLQ), multi-
dealer rate swaps (BBTI) and foreign exchange 
quotes (FXGO), which are already used by 
more than 1,000 firms globally. Clients can trade 
interest rate swaps, credit default swaps, foreign 
exchange and commodity derivatives via order 
book and request-for-quote functionality, offering 
flexible trading styles across asset classes. 
Bloomberg offers pre-trade compliance check 
functionality, straight-through processing and 
direct connectivity to clearing and swap data 
repositories to support client workflow needs. 

Keeping your house in order
With its complete data, news, research and 
analysis integration, using the Bloomberg 
Professional service’s Execution Management 
System (EMSX) for responsive and informed 
electronic trading makes sound business sense. 
But as important is being able to monitor 
the transactions within your firm. Trade Idea 
Messaging (TMSG) fosters a transparent trading 
environment by encouraging internal sharing of 
trading ideas and the cases behind them. And 
should regulatory concerns be raised, EMSX’s 
Suspicious Trade Reporting (STR) functionality 
gives you even greater control by keeping your 
fund’s activity trackable and in compliance with 
current regulations.

Using STR you can track different types of 
suspicious transactions such as front-running 
or insider dealing and examine best execution 
practices in the context of market movements 
and the ability to quickly identify those 
transaction outliers requiring greater scrutiny.

The recent influx of global regulation is 
changing the way hedge funds are valuing 
semi-liquid and illiquid fixed income assets. 
Gone are the days of relying on broker quotes, 
regulators are demanding independent, third-
party valuations in disclosure documents, such 
as Form PF and AIFMD’s Annex IV. Investors 
are following suit, requiring managers to provide 
objective, defensible valuations as the basis for 
monthly performance reports. Both constituents 
want full transparency and are putting increased 
pressure on managers to “own” their valuations 
to ensure accuracy. This means not just 
accepting a third-party valuation outright, but 
understanding the nuances of the market data 
used to derive their prices. Bloomberg Valuation 
Service, BVAL, is an enterprise solution that 
addresses all of these issues by providing 
transparent, defensible evaluated pricing seven 
times per day.

As the need grows for hedge funds to 
provide investors and regulators with greater 
transparency, more extensive compliance 
measures and tighter management of risk, 
now is the time to explore how technology can 
dramatically help your firm address these critical 
concerns. But remember, the need to do more 
in this arena needn’t mean soaring costs and 
response times: if you can find a solution that 
will manage everything, that will ensure you’re 
ready for every new change and regulation, not 
just strategically but operationally too, your hedge 
fund, whatever its size, is in a good place. n

Dan Matthies is the global head of Bloomberg’s Asset & 
Investment Management (AIM) division. In that capacity, 
Matthies oversees the division’s product development, 
sales and client service. AIM is an enterprise trading, 
compliance and operations platform that serves the 
investment management community. AIM is part of Bloomberg 
Professional Services which is the world’s most trusted source 
for trade execution, real-time and historical pricing, indicative 
data, reporting, research, estimates and analytics. 

Sales of the Bloomberg Professional service exceeded 
more than 300,000 subscriptions in 2011. The business also 
launched several financial technology innovations including 
Launchpad 2010, a leading user interface; a new credit 
analysis tool that generates independent evaluations of a 
company’s credit health and a new valuation service for over-
the-counter derivatives.

Matthies holds a BS from Trenton State College and an 
executive MBA from the Wharton School of Business at the 
University of Pennsylvania. He is a Chartered Financial Analyst 
and Chartered Alternative Investment Analyst.
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One question that continually crops up in 
discussing regulation, particularly Form PF, is 
quite what the SEC plans to do with all this 
data. Transparency is undoubtedly a positive 
development, but knowing how to capitalise 
on terrabytes of fund data and prevent 
systemic risk is like trying to find a needle in 
a haystack.

“I heard anecdotally from one of the CFTC 
commission members that even based on 
the information that they have requested 
and are starting to receive they probably 
wouldn’t have spotted the London Whale 
event last year. That’s an indication that as 
these regulatory bodies look at all this data 
and use the transparency on offer, new 
standards will emerge which we’ll have to 
adapt to,” comments Jon Anderson, global 
head of valuations and OTC derivatives at 
SS&C GlobeOp.

Rather than be overawed, Jasinksi 
welcomes regulation because fund 
management groups “will become more 
dependent on the administrator to come 
up with the right solutions. We enjoy that 
challenge because we want to do more 
and offer full front- to back-end operational 
support. It’s what’s expected of us today.”

Aside from US regulation, managers must 
now start to seriously perform cost benefit 
analysis to decide whether to become 
compliant with the AIFM Directive. This is not 
an immediate concern as non-EU managers 
can still pursue private placement until 2015 
and in Shoji’s view, the AIFMD is still at the 
back of most people’s minds:

“I’d say that most managers I talk to in the 
US are, quite honestly, underprepared and in 
some cases perhaps not as well informed 

information from various brokers and 
custodians and allows that information to 
be passed on and reported in an interactive 
dashboard,” explains Scott Price, Regional 
Director, Americas, Custom House Global 
Fund Services, confirming that the first version 
of Gateway is being released this September. 

As well as providing core services 
such as NAV and daily portfolio reporting, 
Gateway will, over time, offer a range of 
regulatory reporting needs. 

“The third release of Gateway will feature 
a whole range of compliance reports. When 
a client clicks on the compliance tab they 
will be able to drill down to the requisite 
regulatory report, input the range of data 
they are looking to populate the report with, 
and generate the report themselves. That 
applies to Form PF, quarterly reports to the 
NFA and investor reports,” says Price.

Jack Seibald is one of the principals 
of prime brokerage firm, Concept Capital. 
He concedes that the increase in global 
regulation has made it more operationally 
challenging for hedge fund managers, and, 
indeed, for primes to maintain the same 
high-quality service levels. 

“Global regulation has created a mandate 
for our clients to develop, implement and 
maintain what we call “regulatory enterprise 
risk management” systems. 

“At Concept Capital we have needed to 
closely follow the regulatory developments 
and ensure that we had the requisite 
knowledge base and expertise to continue 
to serve our clients as they face these new 
challenges. This has included retaining 
new personnel and identifying the best 
practice technological platforms available for 
our clients.”

Last year, a lot of managers tried to 
develop in-house solutions for Form PF 
or paid a lot of money to outsource it to 
consultant groups, according to Ted Jasinski, 
General Manager of Admiral Administration, 
the alternative fund administration arm of 
Maitland. 

“We saw it was a complete headache 
for managers who went down the in-house 
route. We waited a while before launching 
our solution for a handful of our managers. 
We partnered with a group called Data Agent 
and really hit it out of the park. We were able 
to price it extremely well.”
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“At Concept Capital we have 
needed to closely follow the 
regulatory developments 
and ensure that we had the 
requisite knowledge base 
and expertise to continue 
to serve our clients as they 
face these new challenges.”
Jack Seibald, Concept Capital
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Big data and mass 
customisation precipitate 

cutting edge solutions 
interview with lonnie Macdonald

‘Big data’: That’s the catchphrase in today’s 
climate of regulatory overhaul, and it’s 
something that hedge fund administrators 
are deeply focused on addressing. 

Lonnie Macdonald, President of JD Clark 
& Company, the hedge fund administration 
division of UMB Fund Services, believes that 
the toughest part of delivering ‘Big Data’ is 
doing so in a way that meets the needs of 
each individual client. Minimal disruption is 
the aim of the game.

“People are funny about their data. They 
are used to how they receive it today and 
they don’t want you as their service provider 
to change that; they want to see it the same 
familiar way they’ve always seen it,” says 
Macdonald. 

That would be fine if administrators only 
had to use one central feed with which to 
warehouse data. The reality is, however, 
that they must collate data from disparate 
sources. 

“As a service provider we are forced to 
take a hard look at how we rationalise our 
core technology platforms and our data 
delivery to our clients. The technology 
platforms that we’ve used, historically, 
provide a patchwork of software and 
services. Orchestrating all these different 
technologies for data management and the 
provision of timely reports to clients is a 
daunting task for anyone in this business.”

To address the challenge UMB Fund 
Services has been examining and developing 
different options to provide what Macdonald 
refers to as ‘Mass Customisation’. These fall 
into two categories: in-house proprietary and 
commercial. 

“On the commercial side we’re talking to 
firms like Paladyne, Advent etc, that provide 
tools to give clients better access to data. 

On the proprietary side, we’re looking at 
cutting edge options such as large-scale 
warehousing. And an emerging technology 
called Enterprise Message Bus (a messaging 
system to allow different systems to 
communicate through a common interface) 
to deliver data how and when clients need it. 

“A large part of our annual technology 
spend is going into the improvement of data 
delivery to clients. You have to make sure 
you can deliver something that is mass 
customised to clients.”

Big Data and mass customisation are two 
sides to the same coin. Managers have to 
deal with huge volumes of fund data and 
they want it delivered the right way, at the 
right time to access at the click of a button. 

Having access to this data, through a web 
portal for example, allows managers to slice 
and dice and customise things the way they 
want. Administrators collect data, scrub it, 
normalise it, and flag up any errors. Managers 
are given read-only access to this data. 

To succeed in mass customisation, 
administrators need to understand what 
kinds of technology systems can overlay 
their administration platform and give clients 
this ability to reach in and manipulate the 
data without having to deal with their service 
provider every day.

The task of having to marshal data from 
different sources is getting more onerous, 
and indeed more costly. 

As Macdonald concludes: “When it comes 
to regulatory reporting, we’ve devoted a lot 
of money to technology to ensure we are 
on top of everything for our clients and their 
investors. Both administrators and managers 
are under margin pressure. We’re all having 
to work together to absorb these additional 
costs.” n

Lonnie Macdonald, President 
of JD Clark & Company, the 
hedge fund administration 
division of UMB Fund Services

Jd  clark &  cOMpany
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points out that most of its US managers have 
global clients and therefore cannot avoid 
European regulation.

“The fact is regulators on both sides of 
the pond are reaching pretty broadly. There 
has been some degree of rationalisation at 
least expressed by regulators saying that 
‘equivalent’ regulation can satisfy all. You 
can’t segregate trades by nationality any 
more, it just doesn’t work.”

Given its expertise in technology, SS&C 
GlobeOp has been well placed to deal with 
the technology challenges, especially those 
related to CFTC clearing rules for OTC 
derivatives under Dodd-Frank. This initiative 
to bring the OTC market out from the 
shadows into something more akin to the 
futures markets – which incidentally created 
none of the problems in the financial crisis – 
is a huge endeavour. 

Anderson confirms that there’s been a 
lot of development work over the last 12 
months and this will continue “as parts of 
the regulation haven’t been clarified yet”. 
Major swap participants were required to 
start clearing OTC trades this March, with 
the second category of swap participants, 
including hedge funds, commencing this 
June, since when Anderson says the volume 
of OTC cleared has really expanded.

“We’ve had to go through system by 
system assessing all our middle office 
processes and enhancing them; we’ve 
had to enhance our collateral management 
system, our trade matching systems, etc. 

“We think the number of collateral calls 
could potentially quadruple so from a 
volume perspective we’ve had to make 
sure our solution is scalable. I would say 
the biggest teething problem has been on 

as they should be about the requirements 
of AIFMD. 

“Many service providers have done a 
reasonably good job of putting on seminars, 
publishing papers and educating the 
manager community about what this all 
involves. However, I think it’s going to come 
as a shock to many managers when they 
realise that if they have been marketing 
into Europe or have investors in Europe, 
they are going to be subject to a whole 
series of requirements such as disclosure of 
information on compensation.”

GSB Podium Advisors was founded in 
2010 by Shengbei Guo who had previously 
spun out of Deutsche Bank’s prop desk to 
run the Deutsche Bank Noetic Equity Long/
Short fund back in 2005. Aside from the 
Cayman-based fund – GSB Podium Statistical 
Arbitrage Fund – the firm runs a series of 
managed accounts, not to mention a UCITS 
version of the strategy. 

The net result here is that if management 
firms like GSB also move to become AIFMD-
compliant, they face the prospect of adhering 
to three different levels of regulatory 
reporting. 

“Exactly. That’s the situation we’re in. Our 
UCITS fund allows us to market it across 
Europe and the rest of the world. If we 
wanted to market the offshore hedge fund, 
we would have to go through the AIFMD 
registration process,” says Shoji. 

Right now though, the firm is happy to 
use the UCITS passporting opportunity and 
refrain from becoming AIFMD-compliant. 

“Having said that, we happen to be in 
a peer group – market neutral statistical 
arbitrage – where there are not a lot of funds 
in the UCITS format so we do continue 
to receive reverse enquiries from all over 
Europe. But at some point we can’t just rely 
on reverse enquiry if we want to seed new 
investment vehicles. We do recognise that at 
some point in the next 12 to 18 months we’re 
going to have to think about registering 
under the Directive. And that’s a significant 
financial burden for a smaller manager 
like us.”

SS&C GlobeOp views regulation as a 
global issue. Anderson says that there 
will inevitably be some degree of overlap 
between Form PF and the AIFMD because 
a lot of the reported data is the same. He 
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“I’d say that most managers 
I talk to in the US are, quite 
honestly, underprepared 
and in some cases perhaps 
not as well informed as 
they should be about the 
requirements of AIFMD.” 
Ken Shoji, GSB Podium Advisors

http://www.hedgeweek.com
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PE firms present a 
compelling opportunity 

interview with Jason Brandt

Private equity firms have, to date, avoided 
much of the regulation faced by US hedge 
fund managers. But it’s only a matter of 
time before they too will face enhanced 
transparency demands and regulatory 
reporting. 

In Europe, under the AIFM Directive, this 
is already becoming a reality. The days of 
self-administration could become a thing of 
the past, particularly as investor profiles are 
also changing. As banks look to strengthen 
their balance sheets, large institutional 
investors are stepping in to their place and 
calling for greater portfolio information on a 
more frequent basis.

“Because of regulation and investor 
demands, PE firms are becoming more open 
to the idea of exploring the possibilities of 
outsourcing their administration function. If 
you look at the efforts the GPs are making 
to raise capital, what investors demand is 
an operational infrastructure that offers more 
reporting capabilities and transparency. 

“Consequently, we’re fielding a lot more 
enquiries,” confirms Jason Brandt, Regional 
Head of Fund Services for the Americas, 
Maples Fund Services. While the largest PE 
firms can handle increased operational costs, 
outsourcing might become more attractive 
to the second tier of smaller GPs who are 
battling hard to raise assets. 

“They’re facing increased pressure to have 
an institutional operational infrastructure but 
at the same time they’re under pressure to 
reduce their fees or at least have some form 
of graduated fee structure. I think in the US 
that’s going to provide a lot of opportunities 
to service providers such as ourselves,” 
suggests Brandt.

This transformation is not going to happen 
overnight. PE managers are the most well 
informed when it comes to their portfolio 
companies and are, therefore, best placed 

when it comes to the valuation process. 
Handing over that responsibility requires a 
lot of trust. “It takes time to build trust and 
confidence that you’re going to be able to 
deliver that information in a format and a 
timeframe that they want.”

Operationally, Maples Fund Services is 
well placed to accommodate the unique 
administration demands of private equity 
funds with a strong technology infrastructure 
that gives the firm the flexibility to handle 
and process a wide range of data. 

“The GPs and their investment committees 
are the experts on their investments. They 
interpret the data coming from their portfolio 
companies, but often translating that 
information and presenting it in a format that 
is easily understood by the investors, can 
prove challenging. What we are able to do 
is consume that data, and then transfer it 
into an easily digestible format for investors,” 
adds Brandt. “As fee structures become 
more complex, we need to ensure that 
we’ve got the flexibility to properly calculate 
those fees and account for the income and 
distributions to the underlying investors so 
that everything is accurately allocated.”

Although investors aren’t going to 
need daily look-through capabilities on 
PE investments, this might become more 
important to those firms that look to create 
hybrid fund structures.  

The fact that less than 20 per cent of US 
private equity firms currently outsource these 
functions represents an exciting growth area 
for firms likes Maples Fund Services that 
can also leverage the legal expertise of their 
affiliate, Maples & Calder. 

“That puts us in a good position. We’re 
ready today and starting to enter into 
dialogue with GPs who are in the early 
stages of considering outsourcing their 
administration function,” confirms Brandt. n

Jason Brandt, Regional 
Head of Fund Services for 
the Americas, Maples Fund 
Services

MapleS  FUnd Serv iceS
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PENTAS allows for the administration of all Private Equity Fund structures such as Master 
Feeder, Fund of Funds, Hybrid Funds and single Private Equity funds. It has been specifically 
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Automate your private 
equity waterfall

By ras Sipko, chief Operating Officer of koger, inc

Common feedback from private equity funds 
when questioned about running profit/
performance allocations is that they have 
a process that works, mainly driven by the 
use of spreadsheets. While it is certainly 
easy to build out the required accounting 
methodologies on an Excel spreadsheet is it 
the best way to handle this work?

When pressed further on the topic the 
overwhelming refrain is complex calculations 
like private equity waterfalls cannot be easily 
automated and it must be an expensive 
proposition to not only build these but 
provide ongoing support.

Breaking down the complexities of these 
calculations allows for a high level view 
into how these can be formulated to be 
effectively used through automation and 
allows for a process required to provide 
unique calculations on a fund-by-fund basis.

First, let’s take a look at the primary 
elements or tranches of these distributions 
and examine a common distribution model. 

The typical order these tranches are 
applied to a calculation is as follows:
1. Repayment of investors up to the point 

where they have received all of their 
capital contributions.

2. Repayment of investor’s percentage share 
(typically pro rata) of fund expenses 
inclusive of management fees.

3. Payments to investors which represent 
their agreed preferred return.

4. Payment to the fund sponsor or General 
Partner which represents the first portion 
of performance allocation by the fund, 
commonly referred to as the “catch up” 

5. Payments of the Carried Interest split 
(typically 80:20), this would be 20% of any 
remaining profits payable to the sponsor 
or General Partner with the remaining 80% 
of profits being paid to the investors. 

While this may seem straightforward, the 

complexity underlying this is based on 
additional elements within the LP agreement. 
For example, looking at the first tranche, 
while the intent is to return in full the original 
capital contributions to investors this could be 
impacted by items such as the methodology 
chosen e.g. whole fund or deal by deal 
basis; additional tiers of carried interest; any 
clawback provisions or whether or not opt-out 
clauses are available for investments. 

While the list above is not exhaustive, any 
one of these can impact each of the five 
tranches, with all tranches having the potential 
to be impacted based upon the terms of the 
fund agreement and the resulting uniqueness 
of each fund’s final performance. 

In order to automate these fee 
calculations you need to have a base 
methodology in place, but you also need a 
flexible system in which to make specific 
changes to the base calculations, along 
with the expertise to implement the formula 
changes specific to each fund’s documents. 
This requires a dedicated staff whose role is 
to exclusively support these business needs. 

All of this automation exists today in 
Koger’s PENTAS Private Equity system, 
allowing Koger’s clients to eliminate 
spreadsheets and run a fully automated 
process. 

Additionally, the ability to fully report on 
these, at both the fund and LP level, through 
automated distribution methods creates a 
risk averse process with successful audit 
and due diligence reviews allowing funds a 
better opportunity to raise capital. 

Koger’s PENTAS system allows for 
complete control over these critical 
administrative tasks for large global 
administrators or standalone managers. 
You will benefit from the support that 
both the Koger team and their software 
solutions offer.  n

kOGer,  inc
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information exchange protocols. Whether 
it’s finding out how exactly you’re going to 
exchange information with FCMs, or with 
market intermediaries like MarkitServ,” says 
Anderson, adding:

“A lot of FCMs in the initial phase 
of clearing were utilising their futures 
management systems. For some clients, 
in order to get all the data we needed to 
reconcile the trades we were getting five 
separate reports. We were able to rectify 
that; within two months every major dealer 
was sending us one report.” 

Lisa Kennedy is Operations Manager 
at Pine River Capital Management, one of 
last year’s most profitable US hedge funds; 
according to Bloomberg the Pine River Fixed 
Income fund managed by Steve Kuhn was 
the 2nd best fund, returning 32.9 per cent. 
Kennedy says that whilst getting operationally 
ready to clear its OTC swaps was a complex 
process “with the support we received from 
our FCMs, middleware providers and the 
clearing houses it went fairly smoothly.  

“Clearing before the deadline helped, as 
any little bumps were worked out quickly 
and without the stress of being mandated 
to clear.  In honesty, we anticipated more 
bumps – especially in the beginning – but 
I can’t say there was anything specific that 
really caused us a lot of pain.”

Taking a proactive stance in getting ready 
ahead of the June deadline served Pine 
River well.  

“There were a lot of starts and stops 
along the road to mandatory clearing. We’re 
pleased that we’ve passed that milestone, 
and now we can focus on the next iterations 
of reform. Things continue to evolve, with 
SEFs slated to come on board by the end 
of the year, new clearable products being 
introduced, EMIR Protocol, etc. We are 
devoting significant staff and time to assure 
we stay on top of everything.  

“There are still regulatory decisions being 
made/finalised that will affect the future so 
I think a year from now it might be a more 
interesting story.  Right now things are still 
evolving,” states Kennedy.

The operational impact on GSB Podium 
Advisors has not been too great because 
they are less active in swap trading than 
other major hedge funds like Pine River. 
Shoji confirms that on a day-to-day basis 

the move towards OTC clearing hasn’t had 
any meaningful impact: “It’s not going to 
change the way we trade. Having said that, 
we’ve become a lot more sensitive over the 
last couple of years about the friction costs 
that all of these changes impose on our 
strategy.”

One of the biggest challenges to OTC 
clearing is the complex margining and 
eligible collateral rules that participants will 
now face. Hedge funders are well used to 
the process of posting margin and leaving 
unencumbered assets with their primes and 
seem to be taking the CFTC’s new rules in 
their stride. They are used to operating on a 
highly collateralised basis and moving funds 
on a T+1 timeframe. 

For other more traditional participants 
who use derivatives to hedge their portfolios, 
however, the need to deal with potential 
intraday margin calls represents not only 
an operational challenge, but a behavioural 
challenge too.

Piers Murray is global head of Fixed 
Income Prime Brokerage at Deutsche Bank 
and runs the OTC clearing business. He 
says that clients who are most affected are 
the large institutional asset managers who’ve 
never had to post collateral before, “or when 
they have they’ve only had to post variation 
margin with a high threshold. Also, they’ve 
never had to post collateral with the speed 
(T+1) that is now required by CCPs. So the 
largest behavioural change is being felt in 
that group.

“Then you have the insurance companies 

indUStry
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“The fact is regulators on 
both sides of the pond are 
reaching pretty broadly. 
There has been some degree 
of rationalisation at least 
expressed by regulators 
saying that ‘equivalent’ 
regulation can satisfy all. You 
can’t segregate trades by 
nationality any more, it just 
doesn’t work.”
Jon Anderson, SS&C GlobeOp

http://www.hedgeweek.com
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Accelerated growth in cap 
intro business 

interview with Jack Seibald

In much the same way that hedge fund 
managers need sufficient ‘skin in the game’ 
to attract investors, capital introduction 
is a serious financial and reputational 
commitment for prime brokerage firms. 

Some have invested heavily, perhaps too 
quickly, and fallen by the wayside. At Concept 
Capital, though, the firm has taken a prudent 
approach. Although it has been running a 
third party marketing model for more than 
a decade, and has raised large sums of 
institutional capital for selective investment 
managers, it wasn’t until two years ago that it 
decided to make an initial foray into cap intro.

“Our rationale has been that our prime 
brokerage offering had to stand on its own 
and be anchored to the services that we 
could control,” explains Jack Seibald, one of 
the principals of Concept Capital. 

“With cap intro we don’t control the 
outcome, so up until a couple of years ago, 
we didn’t devote much time or effort to this 
side of the business. In our view, it’s the one 
service where prime brokers are most likely 
to under-deliver.”

Over that time, the cap intro business 
has steadily built momentum and grown 
organically under the leadership of one of 
the firm’s long-time partners. Structurally, it 
stands as a completely separate business 
unit to the prime brokerage business and is 
never used as part of a sales pitch to win 
prime brokerage business. 

“Our mindset in cap intro has always been 
one of an investor, and we start by asking 
the question ‘Is this the kind of manager we 
would invest our own money with?’ If you 
start from that perspective, we believe you’re 
going to be well placed to develop strong 
relationships and credibility in the market 
with allocators,” explains Seibald.

Taking a targeted approach to the types 
of allocators it reaches out to has been a 

key driver behind the accelerated growth of 
Concept Capital’s cap intro business. 

Large public and corporate pension plans 
have been passed over as they tend to 
avoid emerging managers. Rather, the focus 
is on family offices, FoHFs and smaller 
endowments. ‘Relevance’ is a word that 
Seibald often refers to: first, in making an 
introduction to an allocator it has to be the 
right kind of manager or strategy they are 
looking for; second, from the manager’s 
perspective, the allocator has to be the right 
fit in terms of allocation style. 

“A significant element of our programme 
is the breakfast seminars we host, during 
which two managers present to a select 
audience of 40-50 allocators,” says Seibald. 
Typically held at one of the university clubs 
in Manhattan, the number of meetings has 
risen from just one in 2011 to three in 2012 
to four events year-to-date, with three more 
scheduled this fall. 

“Our increased effort seems to be 
working well. In total we’ve run 8 events 
and introduced 16 managers, five of which 
received investments, which we think is a 
reasonable conversion rate.” Most of these 
allocations have come in the last nine or 10 
events, underscoring the progress Concept 
Capital has made in this highly competitive 
area of prime brokerage. 

“Our process has gotten better. It’s 
matured, both in terms of manager selection 
and in getting the right tailored group of 
allocators to attend each event,” asserts 
Seibald. n

Jack Seibald, Principal at 
Concept Capital

cOncept  cap ital  MarketS

“In our view, cap intro is the 
one service where prime 
brokers are most likely to 
under-deliver.”

http://www.hedgeweek.com


USA Hedgeweek Special Report Sep 2013 www.hedgeweek.com | 36

mandate from the SEC to put defined trade 
limits (below which margin calls are made), 
in place with their clients. 

The added transparency of moving away 
from bilateral OTC trades is a good thing. 
But the controls and procedures that need 
to be put in place, for all participants, has, 
seemingly overnight, created a spider’s web 
of interconnected relationships between the 
CCPs, clearing members, and clients. 

Summing up his thoughts on regulation, 
and the increased focus on filings, Shoji 
observes that whilst there might be in excess 
of 8,000 hedge funds, only 200 to 300 really 
matter (from a systemic risk perspective) in 
terms of their size:

“I think the systemic risks posed by the 
hedge fund industry are maybe overstated. 
Whether the introduction of all this market 
regulation over the last few years has helped 
reduce systemic risk is still, in my view, very 
much open to debate.” n

who invest in long-term assets and use 
derivatives as an overlay to hedge against 
rates movement. Such derivative trades 
could stay on the books for a very long 
time. These clients now have to post cash 
variation margin against their hedges as well 
as initial margin. Previously, they could post 
variation margin in the form of bonds that 
they had on their balance sheet.

“Now that the variation margin has to 
be paid in cash, how does a pension fund 
transform its bond holdings into cash without 
going through some kind of repo or collateral 
transformation structure?” says Murray.

The final rules on the cost and eligibility of 
collateral posted to the CCPs are yet to be 
fully determined but it’s clear that the wider 
institutional firms, less so than trade-oriented 
hedge funds, have a lot to get their heads 
around. At the end of the day, CCPs need 
to control their risks to the clearing member, 
while the clearing member itself is under 
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