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however stormy, offering hope that when 
the economic climate does improve, it will 
be one of the prime beneficiaries. In the 
meantime the island’s two decades of private 
equity experience and embedded expertise, 
coupled with a readiness to embrace 
international standards on regulation, tax 
transparency and measures to combat 
financial crime, seem to be protecting it from 
the worst of the weather.

Some of the island’s success as a private 
equity fund domicile and servicing centre 
is down to the good fortune of first-mover 
advantage, according to Gavin Farrell, a 
partner and head of funds in Guernsey at 
law firm Mourant Ozannes. “At least part of 
our success in developing into a platform 
for the private equity world is purely and 
simply because nearly two decades ago 
we managed to attract some of the early 
industry players at a time when other offshore 
jurisdictions were not interested in or did not 
understand this business,” he says.

“We were happy to provide a home and 
structure for alternative investments, whereas 

From a jittery market environment plagued 
by investor fears over the creditworthiness 
of European sovereign debt, the solidity 
of banks and the possibility of double-dip 
recession to the uncertainty surrounding a 
raft of impending regulation on both sides 
of the Atlantic, the private equity industry is 
confronting multiple hurdles as it looks to 
bounce back from the effects of the 2008-09 
financial crisis.

Despite signs of an improving outlook, 
exits remain hard to achieve and initial 
public offerings have dried up again after 
a brief surge earlier this year; fundraising 
remains difficult for all but the largest, most 
established and best connected private 
equity houses; and rumours about potential 
changes to the taxation of carried interest 
continue to circulate as governments seek 
to boost fiscal receipts as well as to impress 
on voters that the burdens imposed by the 
crisis will be fairly shared around.

But for Guernsey, arguably Europe’s 
premier private equity jurisdiction, there 
is much in the current environment, 

Guernsey maintains 
buoyancy amid 

industry’s stormy seas
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Comfort in an 
uncertain environment

By Gavin Farrell
Guernsey has developed as a platform 
for the private equity world over the past 
two decades since it first stole a march 
on rival jurisdictions by offering a welcome 
to alternative investment products. In the 
intervening years the island has built up its 
experience and expertise in specialist private 
equity administration, but also a legal and 
regulatory environment for private equity 
funds, which continue to grow strongly 
despite the onset of the financial crisis.

In retrospect, private equity funds that 
had acquired commitments from investors 
immediately before the crisis and had closed 
their fundraising process seemed to be in 
the best position when the downturn arrived, 
because they could capitalise on their 
available liquidity – subject to the ability of 
investors to meet cash calls – to buy assets 
that fitted their investment strategy but that 
were now undervalued.

Today new business is strongest from 
private equity houses that have allocated 
most of the capital from their existing funds 
and can now focus on successor vehicles, 
backed by cornerstone investors satisfied with 
the managers’ prior performance. In addition, 
various well-established financial institutions 
wishing to launch a private equity strategy are 
setting up their first Guernsey funds.

The fundraising environment is more 
difficult for new managers seeking to raise 
their first fund if they lack a private equity 
track record. The golden age is gone when 
individuals could spin off from investment 
banks to set up their own operations and 
immediately tap into the liquidity enjoyed by 
investing institutions.

In some cases managers are setting up 
funds in a two-stage process, starting with 
perhaps GBP10m in capital from existing 
clients, colleagues or contacts to make a 
few investments and build up a track record. 
In a second phase, the manager can use 

the track record achieved investing the 
cornerstone funds to seek third-party capital.

Where does this leave Guernsey? In a 
strong position, thanks to the island’s robust 
but flexible and structure-friendly regulatory 
and legal environment, and the expertise 
of its service providers – factors that have 
become more important as investors demand 
greater reassurance about all aspects of a 
fund’s regulation, governance and operations 
before they agree to commit capital.

Guernsey’s limited partnership law – to 
which further refinements are currently 
under consideration – is based on English 
legislation but offers flexibility in terms of what 
limited partners can and cannot do without 
encroaching on, or breaching the sanctity 
of, the managerial role and function of the 
general partner. The island’s regulator is also 
well versed in its understanding of private 
equity structures and their requirements.

But perhaps most important is the depth 
of knowledge of fund administrators in 
structuring, support and developing the 
necessary support tools for private equity 
structures including IT. Over the years 
a number of firms have been set up in 
Guernsey by private equity specialists 
previously with large administration 
businesses. Today these niche firms are 
often expanding into other jurisdictions, for 
example establishing EU-based offices to set 
up and service asset holding structures.

Still, Guernsey remains the favoured 
choice for the private equity fund structures, 
and it is also the focus of intellectual capital 
on the part of service providers and private 
equity houses alike. An example is the 
establishment of substantive operations 
in the island by firms including Terra 
Firma and Apax Partners as an alternative 
to outsourcing solutions. In today’s 
environment, that provides the comfort many 
investors are insisting upon. n

Gavin Farrell is a partner and 
head of funds in Guernsey with 
Mourant Ozannes
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3 some of our competitors did not then look 
past what they considered blue-chip and 
retail products. That has meant that over 
the past 20 years we have been able to 
create and build up a body of experience 
and expertise, not just in administration 
but in developing the legal and regulatory 
environment for private equity funds amid the 
massive growth in the industry over the past 
two decades, and certainly up to 2008.”

Today private equity accounts for just 
over a quarter of Guernsey’s fund services 
industry as measured by assets, some 
GBP70bn out of a total of GBP275bn at the 
end of June this year. The strength of the 
rebound in the sector is demonstrated by 
the fact that private equity assets have risen 
by around 40 per cent year on year, from 
GBP50bn in mid-2010, compared with about 
half that for the fund industry as a whole.

“We’re not doing too badly in that sector, 
even though it’s been a very difficult time,” 
says Peter Niven, chief executive of the 
island’s promotional body for the financial 
industry, Guernsey Finance. He points to the 
impact of high-profile industry names such 
as Jon Moulton, once head of Alchemy and 
now of Better Capital, and Terra Firma’s 
Guy Hands, who have taken not only their 
businesses but themselves to Guernsey and 
have been ready to trumpet its attractions 
in international forums. “Their efforts have 
helped to keep the focus of industry players 
worldwide on the island.”

William Simpson, the managing partner 
of law firm Ogier in Guernsey, says the 
island has made itself the premier offshore 
jurisdiction for private equity in the same 
way that the Cayman Islands dominate 
the hedge fund sector and Luxembourg is 
head and shoulders above the competition 
as a domicile for Ucits funds. “The sector 
provides a lot of work for both law firms and 
administrators,” he says. “The first funds 
arrived in the early 1990s, but it is really in 
the past 10 years that private equity has 
become a major area of activity.”

The island’s readiness to comply with 
what over the past few years have become 
rather more demanding international 
standards in areas such as tax transparency 
and regulatory co-operation has been an 
important factor in Guernsey’s ability to hold 
onto existing clients and win new ones at a 

time when not only has the overall economic 
environment been unfavourable but offshore 
jurisdictions have had to defend their very 
role within the fund industry.

Arguably, Guernsey and some of its peers 
have done more than justify their existence 
and have demonstrated that in a number 
of areas onshore countries have something 
to learn from the offshore world. “Maybe 
because they are politically sensitive, the 
Channel Islands are better regulated than EU 
countries,” contends James Bermingham, a 
director and group general counsel of fund 
administrator Aztec Group.

“This notion that onshore EU means better 
regulation is a bit farcical. Take the issue 
of a fund having a depositary. We have a 
depository in Guernsey under the designated 
manager regime, but in the EU having a 
depositary means custody banking, which 
involves giving control of the fund over to 
a bank and requiring it to pay for all kinds 
of different services such as administration, 
foreign exchange and cash management. 
Arguing that custody banking equals 
regulation is just disingenuous.

“In fact there are far higher standards of 
regulation offshore. The spotlight is on them 
in terms of anti-money laundering measures 
and customer due diligence, and the 
regulator has come down hard on firms that 
haven’t obtained the right paperwork from 
their clients. There is regulation of funds, 
regulation of managers and extremely well 
drafted AML handbooks in both in Jersey 
and Guernsey. The islands are way ahead of 
many European countries.”

The key is a mix of robust regulation with 
the flexibility necessary to accommodate an 
industry that defies a production line, cookie-
cutter approach, according to Barney Lee, a 
group partner in the corporate and commercial 
department of law firm Appleby. “Some years 
ago firms such as Partners Group, Permira 
and BC Partners decided that Guernsey had 
the right combination of regulatory reputation 
and flexibility that suited them,” he says. “The 
island has tried to maintain that balance over 
the years, even in the recent period when all 
regulators have been seeking to tighten up, 
and it has enabled Guernsey to maintain an 
edge over its competitors.”

One factor in maintaining that balance 
has been Guernsey’s unwillingness to 
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Better Capital’s Jon Moulton: 
cheerleader for Guernsey on 
the global stage



Guernsey Private Equity Wire Special Report Nov 2011 www.privateequitywire.co.uk | 7

follow Jersey down the path of establishing 
an unregulated funds regime, which its 
neighbour did in February 2008, even though 
there has been some use of these by the 
real estate financing sector over the past 
couple of years. “Guernsey has taken a 
deliberate decision not to go down the route 
of an unregulated vehicle of any sort that 
can be used for a fund or in a fund context,” 
says Andrew Boyce, a corporate and finance 
partner with law firm Carey Olsen.

“Jersey’s creation of an unregulated fund 
regime was possibly an attempt to win 
business away from Cayman, but with the 
financial crisis and consequential faltering 
investor confidence, there has been a 
flight to quality that includes pragmatic but 
robust regulation. As the leader of the two 
Channel Islands in the sector, Guernsey 
has always attracted private equity houses 
whose investors tend to be primarily large 
pension funds and financial institutions. That 
type of investor, while more than capable 
of protecting itself, wants some level of 
regulation, meeting international standards 
but not impractically onerous, so as to satisfy 
their own stakeholders.”

Simpson says: “People occasionally ask 
whether we have unregulated funds, but 
we usually send them to our colleagues 
in Jersey. An unregulated fund industry 
sounded like a really good idea in the 
early 2000s, when people could get funds 
incorporated in Cayman in two days flat. 
However, although the financial crisis had 
nothing to do with offshore funds, it has 
made investors keen to be sure that their 
fund has some degree of regulation, and 
people want to know that service providers 
are properly licensed.”

He emphasises that that amount of 
business Guernsey may be turning away is 
tiny. “Over the first nine months of this year 
we might have referred on people wanting 
non-regulated funds perhaps once,” Simpson 
says. “This is no criticism of Jersey – they 
are set up differently to us and can perhaps 
handle unregulated business better than 
we can, but for us reputation is absolutely 
everything. We may not have every option 
that we could have on the regulatory side, 
but we have everything that we want.”

Niven notes that Guernsey Finance 
maintains a watching brief on developments 

in rival jurisdictions but he perceives no 
appetite for unregulated funds among either 
the regulator or industry members. “It just 
doesn’t sound right in the current climate,” 
he says. “There’s no sign that we need to 
compromise our standards – indeed, quite 
the contrary. We have set our stall out, and 
that’s how we work. We don’t need a regime 
like that to bring in business.”

In any case, Guernsey has more 
important things to focus on – not least the 
European Union’s Alternative Investment 
Fund Managers Directive, which promises 
to transform the regulation and marketing of 
alternative investments across the continent 
when adopted into law by the EU’s 27 
member states. Although the legislative 
deadline is July 21, 2013, the crucial ‘level 
2’ implementation measures, which will be 
enacted by the European Commission on the 
basis of advice from the European Securities 
and Markets Authority, are still in the process 
of being finalised.

The directive has a range of implications, 
few of them especially positive, for the 
private equity industry, notably so-called 
asset-stripping rules aimed squarely at the 
sector that include additional reporting and 
transparency requirements and restrictions on 
payments by portfolio companies, as well as 
measures governing remuneration, leverage 
and the role of depositary institutions.

For Guernsey the crucial area of the 
directive governs access to the European 
market for funds and managers based outside 
the EU, whether through existing national 
private placement arrangements or the 
planned extension to third-country jurisdictions 
some time after mid-2015 of the ‘passport’ that 
is designed to create a single market for funds 
aimed at sophisticated investors.

There is some doubt across the offshore 
world as to whether non-EU funds and 
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“There’s no sign that we 
need to compromise our 
standards – indeed, quite 
the contrary. We have set 
our stall out, and that’s how 
we work.”

Peter niven, Guernsey Finance



where?

If you want a more  
enterprising approach  
to fund business,  
there’s one place  
you should look

BANKING • FIDUCIARY • FUNDS • INSURANCE • ASSET MANAGEMENT

guernseyfinance.com

Guernsey offers the experience, the infrastructure and the intellectual 
capital to deliver innnovative fund solutions for any market, in any 
asset class. We combine a breadth and depth in management,  
administration, custody and structural innovation that is second to 
none, with a wide non-executive director resource, as well as a first 
class, well regulated professional infrastructure.

Make Guernsey your first port of call.

Telephone: +44 (0) 1481 720071   Email: funds@guernseyfinance.com

funds ad_210x297mm_AW.indd   1 25/08/2011   14:40

http://www.guernseyfinance.com


Guernsey Private Equity Wire Special Report Nov 2011 www.privateequitywire.co.uk | 9

ovERv i EW

7 

Does the AIFM Directive apply to private equity?
For more than two and a half years the private equity sector has been examining how 
the European Union’s Directive on Alternative Investment Fund Managers will affect their 
operations in areas such as remuneration, leverage and transparency. But Aztec Group 
general counsel James Bermingham argues that the way the directive is drafted may result 
in much private equity activity falling outside the scope of the legislation altogether.

“Although everyone is focusing on the contents of the directive and whether the 
depository is a good idea or not, or whether you will need EUR10m in share capital on the 
balance sheet, I believe the most important question to consider is whether private equity 
funds are actually covered by the directive at all,” he says.

“That’s not clear, because the definition of an alternative investment fund is a matter of 
national law - which means there will be 27 different definitions. From the UK perspective, the 
definition of a collective investment scheme is deliberately vague to enable the FSA to restrict 
the promotion of unauthorised schemes. But in Luxembourg, and also in Jersey, the term ‘fund’ has a technical meaning 
covering vehicles specifically designed for collective investment. To qualify, there must generally be units, collective 
investment on an equal basis, pooling of monies inside the fund and, of course, an obligation of risk-spreading.

“But in a private equity fund there are no units; it is contractually negotiated on a one-by-one basis, so there is no 
mutuality; it is parallel investment because it’s not pooled; it’s transparent; and, obviously, there is no risk spreading. 
The question is whether it is a joint venture or a fund, and the answer to this depends on your nationality. The better 
view in Luxembourg and Jersey, for example, is that a private equity limited partnership is not necessarily a fund.”

Bermingham argues that the issue has become more complicated by divergences in the approach taken by the 
European Commission, which drafted the original proposal for the AIFM Directive published in April 2009, and the 
European Parliament and European Council, which subsequently came up with their own versions that had to be 
reconciled to obtain a consensus. “It appears that they may actually have been discussing different things.”

Other questions thrown up by the text of the directive have yet to be answered. He says: “If you accept that 
securitisation vehicles, joint ventures, holding companies and so forth fall outside the directive, what are the rules 
for marketing those products in the future? Presumably the current private placement regimes will continue forever. 
Obviously non-alternative investment funds will have a slightly different definition jurisdiction by jurisdiction, and no 
passport, but no-one has really asked about how they will be treated.

“But assuming that third-country private equity funds do fall under the directive, how do you calculate their 
assets? If it’s by the investments made by the fund or its stand-alone manager, at the time of first closing they 
will never have any assets and it’s unlikely to have much more even at second closing, unless the fund does a 
very big deal indeed within the first 12 months. That raises the question of when and whether such private equity 
managers will fall under the regime according to their level of assets.

“Even if firms do come under the regime on some kind of commitment test, by the time they’ve reached first 
closing, it’s reverse marketing anyway. Marketing and management in the EU don’t occur at the same time – by the 
time you start managing, you’ve largely stopped marketing. In any case, who cares about marketing restrictions? 
On paper these only apply to EU investors in the EU in contrast to international investors, and the reality is that all 
private equity funds are negotiated, they’re not offered as envisaged by the directive.”

Many of the directive’s other provisions make no sense in a private equity context, Bermingham argues. “The 
disclosure provisions cover everything such as deal finance and the terms of the management team, commercially 
sensitive information that firms will certainly not want to disclose to regulators, competitors and the public,” he says.

“I was always taught in the City that private equity funds are effectively SPVs whose investments effectively 
manage themselves, because if the general partner or the management company actively managed the portfolio 
companies, they would be a shadow director and the risk would arise of claims by the creditors of one portfolio 
company against another. To prevent cross-contamination within the fund, you keep the GP an ultra-light SPV, with 
no management services being supplied to portfolio companies – each asset is a freestanding investment.

“Unfortunately this directive anticipates a manager that provides portfolio, risk and other management services, 
which just doesn’t exist with the regularity expressly required by the directive. How are you going to impose rules 
on businesses that don’t exist, managers without employees, etc? In a private equity context, this directive just 
doesn’t work. If private equity houses have any sense, they will stick to the tried and tested model as this model 
has evolved over many years and did not come about by accident.”

James Bermingham, general 
counsel at Aztec Group
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Directive passport until 2015 at the earliest, 
compared with 2013 in EU countries, should 
not be a problem for two reasons, Boyce 
believes. “First, the private placement regimes 
will continue, and that entry requirement fits 
well with the institutional-type investors that 
go into Guernsey funds,” he says.

“Secondly, funds domiciled here tend to 
be marketed to a single European country. 
For example, funds from one of our big 
French clients tend to have mostly French 
investors, so the private placement regime 
is fine because we just deal with France. 
Clearly a passport will open the funds up to 
a potentially wider investor base which could 
be of benefit, but at the moment maintaining 
the status quo is equally beneficial.”

In any case, Farrell notes, the discussions 
on level 2 measures are leaning toward 
reliance on the appraisals of international 
organisations that have already expressed 
their satisfaction with the Channel Islands, 
such as the Financial Action Task Force 
on measures to counter money laundering 
and terrorist financing, the Organization for 
Economic Co-operation and Development’s 
campaign to curb harmful tax practices and 
promote exchange of tax information, and 
the International Organization of Securities 
Commissions’ template for co-operation 
between financial supervisors.

“We have carried out a lot of education 
in Brussels, especially among in convincing 
members of the European Parliament that 
we do not encourage, nor tolerate, dodgy 
business,” he says. “We already have in 
place a large number of measures required 
by international organisations such as anti-
money laundering requirements, we are a 
member of Iosco and an affiliate member of 
the OECD, and we have always complied 
with the recommendations of the International 
Monetary Fund’s regular assessments.

“I believe we have now reversed 
the initial knee-jerk impression that the 
Channel Islands were tax havens. We have 
explained the role we play in the financial 
services industry, and that we comply with 
international obligations not only on money 
laundering but tax information disclosure. 
In fact Guernsey was the first jurisdiction to 
have the requisite number of tax information 
exchange agreements to satisfy the IMF and 
therefore the EU.” n

managers really will gain effective access 
to passporting rights throughout the union, 
or whether private placement regimes will 
be terminated, as the directive stipulates, 
in 2018 or thereafter, but practitioners in 
Guernsey are cautiously confident that if the 
requirements placed on offshore jurisdictions 
are halfway reasonable, the island will be 
able to meet them.

“I’m not alarmed, which is a good place to 
be,” says Ernst & Young partner Mike Bane. 
“So far developments have been relatively 
favourable for the islands, but what happens 
next is important in the development of the 
impact of the directive on the industry here, 
and we have to wait and see how the rules 
develop further. There’s nothing in there that 
really frightens me, and the debate seems to 
be heading in the right direction. However, 
there is still a race to be run.”

Bane believes that efforts by industry 
bodies, regulators and politicians have 
succeeded in tempering an instinctive distrust 
of offshore jurisdiction among EU decision-
makers that was manifest in early drafts of 
the directive but that now has given way to a 
more considered and pragmatic approach.

“Earlier some of the onshore jurisdictions 
managed to drum up a great deal of anti-
offshore momentum,” he says. “However, in 
the end we got our case across thanks to an 
enormous amount of behind-the-scenes activity 
involving promotional agencies, governments, 
industry members and regulators. There is a 
huge commitment here to making sure the 
outcome is fair and reasonable.”

Boyce argues that however the legislative 
progress of the directive develops, Guernsey 
(and Jersey) will remain well placed to 
serve the private equity industry. “We have 
managed to combine the extreme demands 
for regulation from the international community 
with an element of practicality, so that 
our regulatory regime is well placed to be 
considered equivalent, making funds domiciled 
here eligible for passporting,” he says. “Clearly 
there were initially major concerns that the 
AIFMD would effectively regulate the offshore 
jurisdictions out of existence as far as Europe 
was concerned, but where Guernsey sits 
from a regulatory perspective seems to have 
averted that threat.”

The fact that Guernsey funds and 
managers will not be eligible for an AIFM 
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Guernsey to benefit 
from flight to quality

By andrew Boyce

Several headline factors will shape the short- 
to medium-term future of the private equity 
sector. Funds that had reached the end of 
their investment periods before the financial 
crisis have been unwilling or unable to exit 
investments as a result of the consequential 
hit on values. At the same time, funds 
launched just prior to the crisis have not yet 
been able to hit investment targets despite 
the end of their investment periods fast 
approaching.

At the time of writing, events in Greece 
and the looming wider eurozone crisis 
threaten the raising of new funds and activity 
in the private equity M&A market by affecting 
the availability of debt finance and levels of 
investor confidence. But positive signs can 
still be found.

According to a recent survey of 400 
institutional investors by SEI and Greenwich 
Associates, more than USD1trn in cash has 
not been deployed. The lack of exits and the 
investment capital overhang have hampered 
the ability of promoters to raise new funds 
and to reinvest in the market.

However, dwindling internal rates of return 
and investor allocations meant we were 
beginning to see an increase in exit activity, 
which had already outstripped 2010 and was 
expected to increase through the end of 2011. 
In anticipation of stimulation in the private 
equity market through exits and use of ‘dry 
powder’, many large buyout firms have 
begun to raise funds, or indicated they are 
looking to do so in the near future – targeting 
the final quarter of this year and the first 
quarter of 2012.

The continuing relative lack of depth in 
debt markets, potentially worsened by the 
eurozone crisis, should encourage a shift in 
manager/promoter behaviour toward a more 
traditional debt-structuring model, which will 
add momentum to the reinvestment cycle 

and begin to drive the market.
The headline factors must be viewed 

in the context of investor perception and 
reaction to the financial crisis. As investors 
seek to shore up returns, and increasingly 
demand a demonstrable track record 
from managers as well as transparency 
and accountability for returns, there is an 
inevitable flight to quality.

This, together with increasing regulation, 
such as the EU’s AIFM Directive and the US 
Dodd-Frank Act, look set to offer Guernsey a 
real opportunity to cement its position as the 
leading offshore private equity fund domicile.

The threats and resulting opportunities for 
offshore jurisdictions of the AIFMD are well 
documented and seem to favour moving 
structures offshore. The open question on 
this trend of a flight to quality is what effect 
the threatening Greek default and worsening 
eurozone situation will have on the private 
equity industry. These issues could increase 
the shift away from onshore European 
structures. 

Additionally, either the private equity 
market will consolidate, as greater demands 
on available cash mean smaller players may 
struggle to raise money while larger players 
seek to diversify; alternatively, successful 
fundraising by bigger firms, and a return 
to more traditional forms of private equity 
and debt structuring, may encourage more 
investors to enter the market.

Guernsey and Carey Olsen are well 
placed in either scenario, with the private 
equity sector accounting for around half of 
Guernsey’s GBP220bn in investment assets. 
Our firm is at the forefront of advising this 
business as the market leader in Guernsey-
domiciled funds for the sixth consecutive 
year in 2010 according to Thomson Reuters 
Lipper Fitzrovia, advising 47 per cent of 
funds domiciled in the island. n

Andrew Boyce is a partner 
with Carey Olsen in Guernsey
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With the private equity industry yet to recover 
fully from the market convulsions of 2008 
and 2009 and economic concerns still 
weighing heavily on investment decisions, 
the outlook is uncertain for service providers 
to the sector, who have seen new business 
flows slacken since the onset of the crisis. 
However, there is cautious confidence 
throughout Guernsey firms that the island’s 
embedded experience in a field that favours 
specialist expertise will serve it well in a 
difficult environment.

“Our experience has been very positive,” 
says Andrew Boyce of law firm Carey 
Olsen. “Guernsey has done well in terms 
of maintaining its business. Although the 

financial crisis led to a fall in fund launches 
and consolidation of existing structures, 
the big players continued to be active, and 
we are fortunate to have a number of them 
within our stable of clients.

“In addition to tinkering with existing 
funds, well-established firms have continued 
to launch new vehicles. What has changed 
is from five years ago is that we no longer 
see the influx of first time managers entering 
the market, like real estate agents wanting 
to create property funds or artists with 
ambitions to establish art funds. A general 
theme of the flight to quality is investor 
support for private equity houses that have a 
demonstrable successful track record.”

New business 
reaffirms strength 
of island’s service 

providers
By Simon Gray
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Boyce says the range of funds is 
particularly varied at present, ranging from 
secondaries to infrastructure and debt funds 
as well as traditional buyout vehicles, but 
there has not as yet been a noticeable 
reduction in fundraising sizes, certainly 
among established players. “Fund sizes 
are pretty much what they were before the 
crisis, it’s just that there are not as many 
fundraisings,” he says. “Flight to quality is not 
only a jurisdiction issue but also in respect 
of the managers. Investors are still interested 
in funds from private equity houses with 
strong track records.”

Mourant Ozannes head of funds Gavin 
Farrell says launch activity has been taking 
off because existing funds are at last 
approaching full investment, allowing firms 
to concentrate on their successors. “Existing 
investors are ready to become cornerstone 
investors for new funds because they are 
happy with the performance of the manager,” 
he says. “We have a couple of new managers 
looking to launch their first fund, but it’s 
quite difficult to raise capital in the current 
environment if you lack a track record.”

Barney Lee reports that Appleby has seen 
more work on the transactional side than in 
fund formation since it arrived in Guernsey 
in early 2010. He says: “We are seeing that 
there is not so much new fund formation, 
that the disposal of assets is difficult, 
particularly in the past six months given 
the uncertainty in the capital markets, and 
that as a result private equity managers are 
finding it more difficult to raise funds and to 
return capital to investors.

“However, the right manager will always 
be able to attract money, as we are seeing 
with some of the mega funds from firms 
such as BC Partners, KKR and Coller Capital. 
These are managers that enjoy good 
relationships with their investors. Although 
they may not be able to get rid of assets at 
the moment, their investors still have trust 
that they are good assets and that they will 
be able to exit at some point.”

Lee notes that the difficulties in 
fundraising are not down to a shortage of 
capital, which investors have aplenty, but 
in confidence about allocating that money. 
However, he notes that while some investors 
may have run up against allocation limits 
for private equity because of declining asset 

values elsewhere in their portfolio, others are 
expanding their private equity commitments 
specifically because of its ability to deliver 
stable long-term returns.

He adds: “We have also seen that exits 
are still available for the right asset at the 
right time. For instance, even though the 
markets are difficult, you would still be able 
to get the right resources assets away, 
perhaps through a Hong Kong listing.”

Ernst & Young’s Mike Bane says: “It’s 
not really news that the mega private equity 
houses are managing to get new funds away. 
The mid-market is finding it fund-raising harder, 
but niche players specialising in in-demand 
areas such as mining and resources seem to 
be making some progress.”

“The other interesting trend is toward 
credit. It’s one of those interesting crossover 
areas – at what point does it stop being 
private equity and become a hedge fund 
strategy? We are talking to lot of people 
raising debt funds, which reflects what’s 
happening with corporate credit and the 
ability of banks to fund this kind of business 
when it all comes up for renewal over the 
next eighteen months or so.

“There are clearly significant credit 
opportunities for managers with the right 
credentials to raise money, but typically with 
corporate structures rather than as traditional 
limited partnerships. It’s good news for 
Guernsey, because many of these funds 
have some sort of listing, including a few on 
London’s main market. The island’s reputation 
as a jurisdiction for setting up closed-ended 
funds, with all the associated governance 
requirements, is second to none.”

A recent survey sponsored by State Street 
found that 61 per cent of chief executives 
in the private equity sector would consider 
Guernsey as a jurisdiction. According 
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“The right manager will 
always be able to attract 
money, as we are seeing 
with some of the mega 
funds from firms such as 
BC Partners, KKR and 
Coller Capital.”
Barney Lee, Appleby
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Caroline Chan is a partner in 
Ogier’s Guernsey office

Why are listed 
vehicles so popular?

By Caroline Chan
No stamp duty or similar taxes are 

payable on the issue, redemption or 
transfer of a Guernsey company’s shares 
(although stamp duty may be incurred in 
the jurisdiction where its listed shares are 
traded), and there is no withholding or 
deduction of Guernsey income tax in respect 
of non-Guernsey resident shareholders.

In 2009, Guernsey was in the first group 
of jurisdictions ‘white-listed’ by the OECD 
as having met international tax transparency 
standards. It now has tax information exchange 
agreements with 29 countries including the 
US, China and 13 EU member states.

The island has enhanced its reputation 
by applying high regulatory standards, but 
retained a flexible regulatory regime for 
funds, enabling promoters with alternative 
investment classes to promote their offerings 
through a well-recognised product. It is 
anticipated that the island’s position under 
the EU’s Alternative Investment Fund 
Managers Directive will continue to attract 
these types of investment opportunity.

Guernsey’s corporate law is familiar, being 
largely modelled on English legislation, but 
it is also flexible. Changes can be made to 
a company’s constitutional documents to 
meet investor expectations and satisfy the 
requirements of particular listing rules.

Of particular note is the ability of a 
Guernsey company to make a distribution out 
of, or repurchase shares from, any source of 
its capital, provided the company’s directors 
are satisfied that it is able to meet the statutory 
solvency test, comprising a balance sheet 
test and a cash flow test. On a practical level, 
shares in a Guernsey company may be held 
in dematerialised form and can be settled into, 
and cleared in, the UK’s Crest system.

In summary, Guernsey offers a well-
recognised listed vehicle product, in a well-
regulated jurisdiction that is highly regarded 
by promoters and investors alike. n

Guernsey had 106 listed vehicles on the 
combined London Stock Exchange markets 
at the end of 2010, with listed closed-ended 
private equity, property and infrastructure 
funds particularly popular. The island had 
the highest number of London-listed vehicles 
of any offshore jurisdiction; its nearest 
competitor had 66.

Guernsey vehicles are also listed (or 
approved to list) on other international 
exchanges including the Australian Securities 
Exchange, Euronext Amsterdam, the Frankfurt 
Stock Exchange, the Luxembourg Stock 
Exchange, the Nasdaq OMX Stockholm 
Exchange and the Toronto Stock Exchange.

Earlier this year, the Hong Kong Stock 
Exchange approved Guernsey as an 
“acceptable overseas jurisdiction” (with the 
author having provided legal assistance 
to the island’s government). As a result, a 
Guernsey company wishing to list its shares 
on the HKEx can now follow a streamlined 
listing process.

Guernsey has gained a reputation as 
a jurisdiction of choice for listed vehicles, 
including investment funds. Widely regarded 
as a first-class international financial centre, 
it has a proven track record of attracting 
investment from around the world. As of 
June 30 this year, assets under management 
and administration in Guernsey’s fund sector 
stood at more than GBP274bn.

The island is politically, economically 
and financially stable, with a well-developed 
court system based on English common law 
principles. Experienced professionals work 
within the island’s financial services industry.

Guernsey offers tax-neutral structures for 
listed vehicles. Investment funds are exempt 
from Guernsey tax, provided they meet the 
requisite criteria, while tax-resident companies 
are generally subject to an income tax rate of 
zero per cent. There is neither capital gains 
tax, nor capital transfer tax.
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to various members of the industry, that 
is about to borne out by the impending 
announcement by a leading private equity 
house – as yet not formally announced, but 
understood to be Cinven – that it is moving 
its business wholly offshore and migrating 
its existing structures into Guernsey limited 
partnerships.

The island is not resting on its laurels as 
far as its legislative framework is concerned. 
The industry is currently engaged in 
consultation about possible changes to its 
limited partnership rules. Says Guernsey 
Finance chief executive Peter Niven: “Because 
we are a small jurisdiction, we can change 
legislation relatively easily. Firms appreciate 
that they are canvassed on measures that will 
facilitate their business rather than just being 
presented with a fait accompli.”

According to Farrell, the proposed 
amendments to the limited partnership law 
should make it more attractive for private 
equity structures. “A new draft amended law 
should hopefully come out shortly to provide 
a legislative framework that is more flexible 
for the private equity world and that remove 
some of the original restrictions that have 
become obsolete or irrelevant in today’s 
world,” he says.

“We are looking at segregated portfolios 
within a limited partnership structure, similar to 
the protected cell company structure. We are 
also revisiting the restrictions placed on limited 
partners under the law and aspects such as 
the name of the limited partnership. There 
is no intention of dumbing down the legal 
certainty of the limited partnership, but these 
new measures should offer greater flexibility 
or remove obsolete provisions designed for 
a very small structure involving a handful of 
limited partners who all knew each other.”

On the other side of Guernsey’s private 
equity industry, Ogier’s William Simpson sees 
the fund administration sector benefiting from 
a process of ongoing consolidation that is 
seeing smaller players absorbed by larger 
ones but also the arrival on the island of global 
players such as JP Morgan and State Street. At 
the same time, however, Guernsey is home to 
specialised administrators that are increasingly 
establishing offices in other jurisdictions.

“As the private equity business developed, 
it drew administrators into contact with two 
different types of people,” he says. “One was 

the very entrepreneurial investee companies, 
from whom they learned how people set 
up businesses. But it also introduced them 
to a different category, people who raise 
private equity capital and invest it. It’s no 
surprise that after a while, some of the 
more entrepreneurial administrators at the 
bigger firms started to say, ‘We can do 
that.’ It’s in the nature of private equity that 
it encourages the emergence of smaller, 
boutique specialist firms.”

Simpson argues that the consolidation 
process, which has seen many of the big 
global players establish large alternative 
fund administration operations around Dublin 
and further across Ireland, suits Guernsey 
and other jurisdictions that do not have the 
scale and workforce to support businesses 
employing hundreds of people. 

“When global firms concentrate back-office 
work in and around Dublin, this is good 
for Guernsey because what we really want 
locally is the high-value work that keeps 
people busy thinking very hard and being 
creative, while more mechanical functions 
are done off the island.” Segregating the 
different elements of administration work 
in this way, he suggests, makes the island 
more attractive to firms that might otherwise 
see its size as an obstacle to expansion.

Outsourcing has become more important 
to service providers in recent years, but 
Simpson notes that the rules imposed by the 
Guernsey Financial Services Commission 
require that responsibility, knowledge and 
supervision remains in Guernsey, wherever 
the work is outsourced to.

Farrell says: “There is definitely an 
argument for traditional offshore centres 
such as ours to outsource to cheaper 
jurisdictions where professional services 
are cheaper. This business case has been 
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14 “What we really want locally 
is the high-value work that 
keeps people busy thinking 
very hard and being creative, 
while more mechanical 
functions are done off the 
island.”
William simpson, Ogier
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want their own back and middle office on 
the island and are looking to administrators 
for different things. Some of the requirements 
coming out of the AIFM Directive may 
consolidate that trend. I do see more break-
outs from administrators, but in a different 
way from the past. I’m not sure there is 
obviously a new Ipes on the horizon.”

Bane also believes that existing 
administrators also need to think more 
about succession and incentives. “For those 
businesses that are becoming more mature, 
the question is how the people who’ve 
created those businesses monetise it. That’s 
the next step for those businesses – and 
for those that have already taken it, the next 
question is, what about the next generation? 
What’s in it for them?”

One positive result of the new outsourcing 
models, he notes, is that pressure on human 
resources in Guernsey is significantly less 
than was the case a few years ago, when 
pressure of new business resulted in the 
ratcheting up of employment turnover and 
costs, albeit to a lesser extent than in 
other jurisdictions. “Over the past five years 
businesses have found ways to outsource 
various functions, which has created fresh 
capacity in the industry and probably greater 
choice for employers,” he says.

Outsourcing is also important for 
Guernsey’s efforts to balance economic 
development with restraints on population 
growth. Says Simpson: “Across the financial 
sector as a whole, I would expect firms 
to become more top-heavy as growth is 
accommodated by the outsourcing of lower 
added value functions. While Guernsey will 
maintain its population target, people will 
continue to come in, and as they do so the 
concentration of professional people in the 
population is likely to grow.” n

followed by a number of fund administrators, 
but you still need to retain the intellectual 
capital here, because people come to 
Guernsey specifically in order to benefit from 
the island’s expertise.

“There is no perfect model. Some firms 
don’t outsource because they want to 
retain full control and be able to say that no 
matter what happens, everything is offshore 
by virtue of being in Guernsey. That is a 
comfort to certain clients. Other clients may 
be more interested in the savings created by 
outsourcing basic secretarial or accounting 
services to offices in places like Bangalore. 
There is no single answer – it is very much led 
by the client’s priorities. But it’s true that at the 
moment everyone is being squeezed on cost.”

Administrators are also starting to find 
their own clients becoming competitors 
as private equity firms increasingly see 
the virtues of bringing some back-office 
functions in-house. Says Farrell: “A number 
of large players like Terra Firma and Apax 
have established their own operations in 
Guernsey. They all have people on the 
ground rather than outsourcing or using 
third-party service providers because they 
found it both cheaper and providing a 
greater degree of control.”

Bane believes that basic economics are 
likely to see this trend continuing in the future. 
“The historic position has been that we need 
to push all of this work to administrators 
because they are the experts,” he says. 
“However, the question is then whether you 
can incentivise a team of experts who are 
already highly skilled in this business to 
provide a high level of service by being part of 
a business that is not a service organisation.

“You might still want a traditional service 
provider for some functions, such as 
perhaps custody or payments, that you don’t 
want in-house. However, the redrawing of 
boundaries to incentivise the best people 
better is something we will see more of, 
because the sort of rewards that the private 
equity industry can provide are significantly 
greater and more attractive than those 
offered by administration businesses.

“There will always be a degree of tension 
between the two, but I suspect that at the 
moment there is potential for more breakouts 
from established administrators to join mid-
sized to large private equity houses that 
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“For those businesses that 
are becoming more mature, 
the question is how the 
people who’ve created those 
businesses monetise it. And 
then, what about the next 
generation?”
Mike Bane, ernst & young


