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Cooperation with regulators 
improves reputation 

By Colin MacKay
The 2007/8 global financial crisis continues 
to influence the environment within which the 
Cayman investment funds industry operates. 
Global economic patterns, largely driven by 
factors emerging from that crisis, continue to 
shape cross-border political and regulatory 
developments. These, in turn, impact the 
investment management, banking, prime 
brokerage, administration, accounting and 
legal communities, each of which continues 
to favour Cayman for investment fund 
structuring and operation. 

In geo-political terms, 2013 has seen a 
continued evolution of the thinking on what 
British Prime Minister Cameron dubbed 
the “3 Ts” of cross-border activity: taxation, 
transparency and trade. This evolution is 
evident on an international scale through 
initiatives such as the OECD’s Global 
Forum on Transparency and Exchange of 
Information on Taxation, the AIFM Directive, 
US and UK FATCA etc. 

On a local level this is bourne out through 
greater government accountability and 
transparency through scrutinised budgeting 
and public spending, the conclusion of a 
growing number of bilateral tax information 
exchange agreements by Cayman and 
proactive efforts on the part of the Cayman 
Islands Monetary Authority (CIMA) to survey 
the alternative investment funds communities 
both at home and abroad to help shape the 
regulatory framework of the future.

Over the last two decades, Cayman has 
established a strong track record of close 
cooperation with US, UK, EU and other 
governments and regulators on many of 
these and similar initiatives. During 2013, 
Cayman has continued to lead the way 
for international financial centres including 
the recent signing of a Model 1 Inter-
governmental Agreement (IGA) with the 
US to secure the most favourable and cost 
effective means of complying with US FATCA 
for Cayman domiciled institutions, including 

collective investment funds. Cayman has 
also recently concluded a preliminary 
agreement in relation to the implementation 
of the UK’s FATCA equivalent regime.

Notwithstanding the rapidly changing geo-
political agenda, Cayman’s domestic political 
environment saw significant change in 2013 
with the formation of a new government. 
The new administration is well stocked with 
senior political office holders with strong 
links to the financial services industry locally, 
significantly strengthening the public-private 
partnership which has allowed Cayman to 
grow so successfully for over 30 years. 

An active dialogue among government, 
key industry associations, including Cayman 
Finance and AIMA Cayman, and private 
sector representatives ensures more 
effective legislation targeted at achieving 
the government’s goals of delivering a well 
governed industry and improving global 
economic and political perception of Cayman. 
while making the jurisdiction an attractive 
place to do business for the international 
community. Combined with CIMA’s recent 
surveys and consultation on draft regulation 
and guidance on industry hot topics such 
as corporate governance, the legislative and 
regulatory framework in Cayman appears to 
be well positioned to meet those twin goals 
as we move into the New Year.

While we in the industry locally are 
confident of Cayman’s ability to meet and 
master the challenges of the future, it is 
particularly encouraging to see similar levels 
of confidence from investors and investment 
managers alike as evidenced by strong 
ongoing new fund registration flows recorded 
by CIMA since 2010 and the reported growth 
in capital raising, which continues to drive total 
assets under management within Cayman 
structures to record levels. The hedge fund 
industry’s growth prospects remain strong, 
and as its long-standing partner AIMA remains 
ready and waiting to assist. n

Colin MacKay, member of 
the AIMA Cayman Executive 
Committee
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The AIFM Directive is a 
‘significant opportunity’

Interview with Monette Windsor

For UBS Fund Services, the AIFM Directive 
represents a significant opportunity to 
expand its business offering. As a global 
operation, it is well positioned to capitalise 
on the regulatory changes being introduced 
in Europe as compared to administrators 
without a European presence. In addition 
to offices in Dublin and Luxembourg, both 
of which are already working to support 
managers under the directive, UBS also has 
its own dedicated AIFMD working group 
whose sole focus is keeping on top of 
salient issues. 

“We see a lot of opportunities to help 
our existing non-EU managers, some of 
whom are looking to establish AIFs and 
are asking what our offering is in Europe 
and whether or not they should use our 
fund administration services in Dublin or 
Luxembourg,” explains Monette Windsor, 
Head of UBS Fund Services, Cayman 
Islands. 

“We already have a management 
company set up in Luxembourg and we’re 
currently in the process of establishing one 
in Dublin. We will therefore be able to offer 
those services to any manager who would 
prefer to use a third-party AIFM. We are 
also looking at depository solutions and that 
is probably the biggest opportunity for our 
Cayman office.”

An EU manager, who wishes to continue 
marketing offshore funds into Europe via 
private placement will have to comply with 
three sections of the AIFM Directive under 
Article 36, namely the safekeeping of assets 
by a custodian (by their prime broker), cash 
monitoring (by their fund administrator), and 
a general oversight function. This benefits 
managers in that they can maintain their 
prime brokerage and fund administration 
service agreements. Only an additional third 
party relationship needs to be added for the 

oversight function. Alternatively, their current 
administrator may be able to perform this 
oversight function. 

These three services above are referred 
to as a ‘depository lite’ solution because 
it means the chosen providers of these 
services (which might be a fund’s existing 
administrator like UBS Fund Services) does 
not have strict liability for loss of assets, 
which is the case when complying in full 
with the directive. 

“We are looking to launch a depository 
lite solution out of our Cayman office in 
early 2014 and we’re already working with 
a couple of clients on that initiative. CIMA 
are interested in learning how such a new 
service offering could bring benefits to 
Cayman-based managers.” 

What this shows is that UBS Fund 
Services is positioning itself to support its 
hedge fund clients across the full spectrum 
of the directive. The private placement 
rules are changing in every country. Our 
clients are looking at key countries and 
that’s why UBS Fund Services is rolling out 
its depository lite solution. It’s not a one-
size fits all solution. “Depending on what 
each manager does in the EU, how many 
markets and investors they have, we want 
to ensure we can offer a full AIFMD solution 
so that different parts of it will be available 
to managers; depository lite solutions 
for managers who continue with private 
placement, and management company 
solutions for managers who wish to become 
fully compliant,” notes Windsor.

One distinct advantage for UBS Fund 
Services is its connection to UBS bank, 
which has the largest distribution platform 
in Europe; something that managers will no 
doubt be keen to leverage if they wish to 
avail themselves of the funds passport into 
certain countries. n

Monette Windsor, Head of UBS 
Fund Services, Cayman Islands

uBS Fund Serv ICeS
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case whose directors were related to 
the investment manager – and that the 
Governing Body should meet at least twice 
a year. 

“In general terms, the SoG is a welcome 
addition to the legislative and regulatory 
framework in Cayman. The SoG isn’t 
prescriptive, which is a relief as prescriptive 
regulation could easily drive down the quality 
of the provision of a key service to the 
industry. Prescriptive regulation establishes 
a floor and ceiling in terms of duty and 
obligation whereas a SoG, as a guide to best 
practice, permits the circumstances to dictate 
the relevant conduct required of the directors 
to meet their obligations. That offers funds 
and their investors the greatest protection 
and contribution from those charged with 

December 2013 proved to be a busy period 
for the Cayman Islands in terms of the 
development of its regulatory framework. 
On 6 December 2013, after a period of 
consultation with industry practitioners, the 
Cayman Islands Monetary Authority (CIMA) – 
the Islands’ financial regulator – released its 
Statement of Guidance for Regulated Mutual 
Funds (‘SoG-MF’). 

In essence, the SoG-MF codifies and 
sets guidance on the minimum corporate 
governance standards required by operators 
of regulated mutual funds (directors, general 
partners) and gives the operators a clear 
understanding of their primary duties. For 
example, the operators must ensure that the 
fund has a conflict of interest policy – this is 
undoubtedly in response to the Weavering 

Corporate governance 
moves underscore 

commitment to global best 
practices

By James Williams

overv IeW
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corporate governance responsibilities,” 
comments Colin MacKay, Group Director, 
Ogier Fund Services. 

In addition to the SoG-MF, December also 
saw the appointments of Christina Bodden 
and Colin Nicholson as co-directors of the 
Hedge Fund Association’s Cayman Islands 
Chapter. The HFA’s global mission is to 
increase transparency and foster greater 
trust in alternative investments. Bodden is a 
partner in the Investment Funds group at law 
firm Maples and Calder while Nicholson is 
a partner in KPMG’s Alternative Investments 
Practice. Their appointments are a further 
illustration of Cayman’s commitment to 
evolve in tandem with global regulation and 
remain as relevant as ever to investment 
managers and investors alike. 

The publication of the SoG-MF is part of 
an evolving narrative with respect to corporate 
governance as CIMA and the Cayman Islands 
Government work to enhance its regulatory 
and legislative framework. 

This is especially important given that the 
AIFM Directive has now been transposed 
into EU law – which has direct repercussions 
on how managers of Cayman funds market 
their products in Europe – and FATCA 
(Foreign Account Tax Compliance Act), the 
pervasive US tax regulation that seeks to 
ensure all US taxpayers pay their dues, 
comes into effect in 2014; Foreign Financial 
Institutions must finalise their registration 
with the IRS by 25th April 2014 and receive 
their Global Intermediary Identification 
Number, without which they will be unable 
to do business with their FATCA-compliant 
counterparts. 

The next expected step in Cayman’s 
evolution is the licensing of directors and a 
register of directors, which will be publicly 
accessible. Whether this a benefit or not 
remains open to debate, although one 
person who doubts the efficacy of such a 
register is Ian Gobin, Global Head of Funds 
at law firm Appleby.

“Apparently this [the register of directors] 
is something investors have been screaming 
for. On a wish list this just isn’t a high priority 
with the institutional investors we speak with. 
The correct place for disclosing information 
on directors remains in the private placement 
memorandum. That’s how you attract 
investors, through your PPM. If an investor 

has a particular issue or flashpoint with a 
director on a fund or they have a question 
to ask on who’s been selected as a director, 
they can raise it privately with the investment 
manager. But the public database is coming 
in one form or another and if it assists 
investors it should be seen as a positive 
change,” says Gobin.

One of the potential issues of having 
a public register is that investors might 
question the ability of a director who sits on 
a large number of funds. Making common 
knowledge the number of directorships 
is a sensitive issue. Nevertheless, in last 
year’s CIMA survey, two thirds (62 per 
cent) of respondents cited the number 
of directorships held by each director as 
important information for their corporate 
governance due diligence process. 

This might lead to CIMA applying heavier 
regulation by pre-approving and licensing 
directors who sit on more than six funds. 
The licensing process would be another 
step forward in Cayman demonstrating its 
commitment to improved transparency.

“The licensing process, which seems most 
likely to take the form of new legislation, will 
possibly apply globally to any director of a 
Cayman fund regardless of whether they 
are based in Cayman. Whilst this will require 
careful management and implementation, I 
consider this is a positive governance step 
for the jurisdiction. If an individual is acting 
as a fund director for financial compensation, 
then to have a form of licensing approval 
granted from the outset seems eminently 
possible. Once someone is licensed for one 
fund then that should suffice no matter how 
many additional funds the director sits on. 
It is of course another cost, but the overall 
concept is fine in my opinion,” comments 
Ashley Gunning, a partner in Walkers’ Global 
Investment Funds and Corporate Group in 
Cayman.  10

“The public database is 
coming in one form or 
another and if it assists 
investors it should be seen 
as a positive change.”
Ian Gobin, Appleby

www.hedgeweek.com
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Independent directors: 
considerations and queries

By Geoff ruddick

Independence – Independence is the ‘Holy 
Grail’ of effective corporate governance. If 
a director is not independent, conflicts of 
interest will inevitably arise and interfere 
with the director’s ability to act in the best 
interests of the fund.

Experience – You will get a good idea 
of a director’s experience from their ‘bio’, 
which will appear in the offering document 
of the fund. Confirm they have experience 
serving on boards with similar strategies. 
Although independent directors do not need 
to be experts a general understanding of the 
fundamentals of the underlying strategy is 
essential.

Qualifications – You will possess 
academic credentials and qualifications 
of your own, and expect it of the people 
you employ. You should require it from an 
independent director as well. Remember, 
the directors are ultimately responsible for 
the oversight of the fund’s affairs. A legal, 
accounting, compliance, investment or 
other relevant qualification, combined with 
experience, will provide a good indication of 
where their specific expertise lies and how 
they will add value.

Capacity – Simply put, “Capacity = Time”. 
Capacity does not, however, simplistically 
equate to an arbitrary number or cap, as 
every relationship will be different and have 
its own nuances and complexities. Numbers 
of directorships will provide some insight, but 
it is only one of the many important things to 
consider when assessing a director’s capacity. 
One must keep in mind that numbers, like all 
statistics, in isolation can be misleading.

It is increasingly becoming recognised 
that the capacity query should be addressed 
whereby the focal point is a director’s ‘time’ 
and the ability to apply his or her mind to 
issues at hand. Queries now go beyond 
numbers to determine what a director does 
day-in and day-out and how they spend their 

time. They include the composition of the 
clients the director serves; their role within 
their company; what other responsibilities 
they have beyond serving in a personal 
capacity on fund boards; their model, 
support infrastructure and their capacity 
constraints. Other matters to consider 
include whether the director has any excess 
capacity for times of stress; and perhaps 
most importantly determine how they 
personally view their role as a fiduciary.

Back-up/coverage – Although most 
consideration should be given to the 
capabilities of the prospective director, there 
may be times when the individual may 
not be available. People take vacations, 
encounter emergencies, come and go from 
an organisation or jurisdiction, and start-up 
businesses often fail.

Confirm that the individual has a sufficient 
support infrastructure to cover these 
contingencies, and whether they have 
colleagues who can be appointed in their 
place should the need arise. Selecting a 
director from a director services company 
carries distinct advantages in such situations.

Furthermore, confirm how long the 
organisation has been in business, its 
reputation, whether it is licensed and 
regulated in relation to the services it 
provides, carries sufficient insurance, and is 
appropriately capitalised.

Looking for an independent director 
does not have to be an arduous, time-
consuming process; however, the decision 
should not be taken lightly. Effective 
corporate governance is imperative, and 
some of the issues, scenarios and outright 
collapses in recent news should highlight 
this point. As regulators and investors 
continuously increase their focus on 
corporate governance, the requirement for 
the appointment of experienced and qualified 
independent directors is essential. n

Geoff Ruddick, head of client 
& business development, IMS 
Fund Services

www.hedgeweek.com
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contentious point that came out of CIMA’s 
review was the proposal to amend the 
Mutual Funds Law such that CIMA would be 
able to intervene in the operation of the fund 
if the SoG on corporate governance were not 
adhered to. 

“There are various ways CIMA can 
intervene in the operation of a fund today, 
but the concept of amending the law to 
enable CIMA to intervene if someone did 
not comply with the Statement of Guidance, 
was seen as potentially contentious as 
the SoG is meant to be nothing more than 
guidance. CIMA have indicated they will 
delay a decision until the Cayman Islands 
Government has pronounced on the issue 
and so we will have to wait and see how 
that develops,” states Gunning.

Beyond Cayman, the big regulatory 
development affecting investment managers 
of Cayman funds is the AIFM Directive in 
Europe. Now that the directive has been 
transposed, non-EU managers have a lot of 
work to do understanding the cost benefits 
of continuing to market their funds into 
Europe under national private placement 
regimes and how each Member State is 
adapting their NPPR rules. 

CIMA has worked closely and established 
cooperation agreements with many of 
Europe’s leading markets, meaning 
that Cayman managers can continue to 
avail themselves of private placement. 
Crucially, in December 2013, CIMA signed 
a Memorandum of Understanding with 

Gunning points out that in respect to 
the number of fund directorships and the 
perceived potential issues, there have in fact 
been no major incidents of any Cayman-
based directors embroiled in scandals. 
“CIMA is keen to stay ahead of the curve 
with respect to corporate governance. I think 
in this instance CIMA is making absolutely 
sure that it has its house completely in order. 

“This clearly demonstrates to the outside 
world that CIMA takes into account what 
people within the global hedge fund 
community are saying. It does seem that 
as a result of their industry survey a public 
register of directors of investment funds, 
in addition to some form of regulation and 
licensing of such directors, is a certainty,” 
says Gunning. 

“In the end I think we’ll end up with some 
sort of public database. It will indicate that 
Cayman is being proactive in terms of what 
investors want with respect to regulating 
directors,” adds Richard Addlestone, partner 
at Solomon Harris. 

Matt Mulry, a partner at Dillon Eustace 
agrees: “Having a register does enhance 
the oversight and regulatory power of CIMA 
so from a regulator’s viewpoint that’s got 
to be good. It’s not yet clear how far the 
requirements will go, however. There is talk 
that CIMA will require at least one Cayman 
resident director on each Cayman fund but 
we haven’t seen any concrete decision being 
made on that yet. The expectations are that 
draft regulations relating to the register will 
be circulated for industry consultation in 
early 2014.”

For some, CIMA could go further in 
terms of corporate governance. In the 
opinion of Mike Saville, Director, Recovery & 
Reorganisation for Grant Thornton Specialist 
Services (Cayman) Ltd, if CIMA wants to 
make a fundamental change they should look 
at restricting the indemnities that are provided 
to directors out of the assets of the funds. 

“If the director were at risk if something 
in the fund went wrong their whole attitude 
would change. The fact is the threshold is 
too high and until there’s been some further 
change in that respect I’m not sure how 
dramatic new corporate governance rules 
will be in terms of changing behaviour,” 
says Saville. 

Gunning adds that possibly the most 
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“The licensing process, which 
seems most likely to take 
the form of new legislation, 
will possibly apply globally to 
any director of a Cayman 
fund regardless of whether 
they are based in Cayman. 
Whilst this will require 
careful management and 
implementation, I consider 
this is a positive governance 
step for the jurisdiction.”
Ashley Gunning, Walkers
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Cayman funds ahead of 
the curve

By tim Buckley and ed Pearson
After spending much of the year in 
consultation with the industry, CIMA’s near-
term regulatory approach is becoming clearer. 

In early December, CIMA released 
its Statement of Guidance for regulated 
mutual funds, which sets out the Authority’s 
minimum expectations for sound and 
prudent governance. Accompanying the 
guidance was a summary of feedback 
the authority had received from industry 
participants in the course of its consultation. 

Overall, the guidance reinforces the 
themes that have emerged following the 
financial crisis: transparency, information 
exchange and good corporate governance. 
In addition, it reflects the principles and 
issues discussed in the Weavering case, 
which was one of the factors prompting 
the authority’s renewed focus on matters of 
fiduciary duties and corporate governance.

The guidance offers broad pointers for 
how fund “operators” (directors, general 
partners, and trustees of unit trusts) should 
conduct themselves. It also includes a 
handful of practical suggestions, such as 
holding board meetings at least twice a year 
and circulating agendas beforehand. There 
is little in the guidance that well managed 
funds will not already be doing, particularly 
post-Weavering. 

Some of the early proposals from 
CIMA attracted significant attention in the 
Cayman Islands fund industry, both within 
the service provider community and among 
funds themselves. In particular, much of the 
commentary has focused on what CIMA 
proposes in relation to directors. Earlier 
in the process, CIMA commissioned an 
anonymous online survey that included 
reference to whether there should be limits 
on the number of appointments a director 
could accept. The subsequent consultation 
considered whether directors sitting on the 
boards of six or more regulated funds should 
be subject to additional regulation. 

CIMA’s guidance suggests that the 
authority currently considers the issue to 
be one best dealt with by way of adequate 
disclosure. A public register of such 
directors is proposed. A respondent to 
the consultation asked whether additional 
guidance would be forthcoming regarding 
CIMA’s expectations of disclosure in this 
regard. In response, the authority noted it 
would first observe the effect the register 
has on providing pertinent and appropriate 
information to the industry. The guidance 
notes that the authority will review its 
approach two years after the introduction of 
the register.

Walkers conducted its own review of the 
funds established by our clients in 2013. 
The results of this survey suggest that, in 
many areas, Cayman Islands hedge funds 
are already exceeding what CIMA considers 
the minimum requirements for sound and 
prudent governance. For example, the 
trend among Cayman hedge funds towards 
independent directors has continued in 2013, 
with over three-quarters of new funds having 
at least one independent director, and over a 
quarter having a fully independent board. 

That Cayman Islands funds are already 
exceeding the regulatory minimums suggests 
that the trend towards stronger governance 
is primarily investor-led rather than driven by 
regulatory pressures. 

Walkers’ survey suggests that new funds 
are not only being established by existing 
fund managers: start-up managers have been 
active too, despite being disproportionately 
affected by higher compliance costs. 

It is still the case that investors are 
taking longer to commit their capital and are 
conducting more thorough due diligence, 
particularly for new start-up funds. For now, 
CIMA seems content that investor pressure 
will be sufficient to guide funds in the right 
direction. So far, the trends support this 
view. n

Tim Buckley is a partner and 
Ed Pearson is an associate 
within Walker’s Global 
Investment Group. Both are 
based in the Cayman Islands
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Helping managers 
absorb rising costs

Interview with Canover Watson

The one known unknown facing managers 
amidst increased regulation is the rising cost 
of doing business. 

But it’s not just managers facing cost 
pressures. Service providers are too, 
especially fund administrators who serve as 
gatekeepers to data managers and need to 
meet their myriad reporting needs. 

“Each jurisdiction has their own agenda 
and has come up with their own form of 
reporting requirements. This creates a 
situation where everybody needs information 
from a number of different sources and 
that drives up the costs for managers and 
service providers,” says Canover Watson, 
Managing Director at Admiral Administration, 
now part of the wider Maitland Group with 
USD175billion in combined AuA.

In Watson’s view, the costs incurred 
by managers trying to cope with these 
demands, which he estimates to be around 
65 basis points, could be assimilated into 
the fees paid by outsourcing key functions to 
the administrator. This would help managers 
keep a lid on cost expenditure and at the 
same give firms like Admiral the opportunity 
to build out their offering and bring 
enhanced service to its clients. 

“There’s a thirst for data now. As an 
administrator we are in the best position 
to aggregate and provide that data to the 
various regulators. We have a Form PF 
solution, we have solutions for AIFMD 
which include reporting and an AIFMD-
compliant platform and we’ve developed our 
technology to track and report information on 
investors and the fund itself for FATCA.

“We are looking at how many of those 
functions within that cost expenditure of 65 
basis points we can provide and upsell to a 
manager using the scale and structure of our 
administration platform,” explains Watson. 

Just as smaller managers are under threat 
from being squeezed out of the industry the 
same could apply to smaller administrators. 
Managers expect their administrators to 
deliver enhanced services at no additional 
cost. Yet at the same time, administrators are 
having to invest more heavily in technology 
and expand their knowledge base and 
service teams. 

“We want to support managers and 
remove that 65 basis point cost burden. We 
want to understand what our clients are 
doing and build solutions to assist them by 
outsourcing a lot of that work they are doing. 
It’s not just about growing exponentially in 
size. We want to grow deeper not wider,” 
states Watson. 

From the manager’s perspective, once 
those functions have been outsourced a 
lot of that cost gets absorbed by the fund. 
Moreover, investors are willing to pay that 
extra cost because they take comfort from 
knowing the fund is being administered 
independently.

“Managers are paid 2/20 to generate 
alpha. As they’ve grown – particularly in the 
US – they’ve hired a CFO, a COO, a chief 
compliance officer and built out their internal 
infrastructure. You have a situation now 
where the 2/20 is being absorbed by a lot 
of non-investment professionals: it brings no 
added value to investors.”

 “We have the infrastructure and depth of 
resources. We are using the latest release 
of Advent Geneva World Investor, which 
gives us the capability to handle a lot of the 
regulatory reporting and day-to-day financial 
reporting that managers require and take that 
operational burden off their shoulders. We 
want to allow them to do what they do best, 
which is managing the fund and growing the 
business.” n

adMIral  adMIn IStrat Ion

Canover Watson, Managing 
Director at Admiral 
Administration
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well be that we will now see managers 
establishing AIFMD-compliant funds, whether 
in Cayman, Ireland or elsewhere, for their 
European investors and separate funds for 
non-European investors,” posits Mulry. 

The extent to which managers of non-
EU funds choose to continue with private 
placement as opposed to establishing an 
onshore presence as an AIFM will depend 
on how regulation in each European 
jurisdiction is implemented and what the 
resultant cost impact will be.

“Investment managers may find that the 
Cayman fund complying with the AIFMD’s 
filing and disclosure requirements under 
relevant private placement rules is a more 
straightforward option in terms of time and 
cost than it is to launch an EU-domiciled 
AIF, but a cost-benefit analysis is required to 
establish what the best option is,” adds Mulry.

Gobin continues this point by stating that 
if a US investment manager decides that 
Europe is strategic for them, they’ll need to 
set-up a regulated investment management 
operation in Europe and market an EU fund. 
With such a strategy, it is the end investors 
that bear the brunt of the AIFM’s capital 
expenditure costs. 

“There’s almost a competitive advantage 
to being a non-EU manager of a non-EU 
fund. That’s the irony and precisely what the 
Directive was trying to avoid,” says Gobin. 
“Europe is still in the doldrums and remains 
a challenge for investment managers trying 
to raise capital and seeking assets. I would 
estimate that maybe 20 to 30 per cent of 

Germany’s financial regulator, Bafin; the 27th 
MoU that CIMA has signed with European 
counterparts. 

“The plan has always been for Cayman 
to sign MoUs with all EU Member States. 
Germany hasn’t always been the biggest 
fan of offshore jurisdictions so the fact that 
it has signed the MoU could be taken as a 
sign that it is formally recognising Cayman 
and that’s a helpful development,” says 
Addlestone.

Michael Padarin of Walkers believes that 
because of Germany’s importance at the 
heart of Europe’s financial markets it is 
perhaps more significant than other MoUs 
that CIMA has signed. 

“It’s considered quite a landmark 
achievement for Cayman. It sends out a 
strong and positive message to the global 
investment community about CIMA’s 
commitment to removing barriers to entry for 
Cayman funds into the EU,” says Padarin. In 
his view, CIMA has done everything it can do 
in terms of complying with the requirements 
of the directive. However, he adds that it 
remains to be seen how things will play out 
given that different countries have differing 
private placement regimes and political 
agendas “which are out of CIMA’s control”. 

“Cayman satisfies all the main 
prerequisites to permit Cayman funds to be 
marketed in the EU by both EU and non-EU 
managers. They include Cayman not being 
on the OECD blacklist, and entering into 
co-operation agreements with almost all EU 
and wider EEA regulators. There are only 
four EU regulators Cayman doesn’t have 
these agreements with, two of which include 
Italy and Spain. 

“In addition, Cayman has entered into 
or negotiated tax information exchange 
agreements (TIEAs) with a significant number 
of EU jurisdictions, which will be required 
as a prerequisite for the next stage of the 
directive; namely non-EU managers obtaining 
EU passports to permit distribution of their 
Cayman fund products on a pan-European 
basis,” says Padarin. 

The EU passport is expected to be made 
available to non-EU managers in 2015. 

“What we have seen in Cayman and 
Ireland is managers setting up Irish funds 
in parallel with their existing Cayman funds 
in response to investor requirements. It may 

10 “If the director were at risk if 
something in the fund went 
wrong their whole attitude 
would change. The fact is the 
threshold is too high and until 
there’s been some further 
change in that respect I’m 
not sure how dramatic new 
corporate governance rules 
will be in terms of changing 
behaviour.”
Mike Saville, Grant Thornton
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CIMA’s final Statement 
of Guidance 

Interview with Ian Gobin

The Statement of Guidance on corporate 
governance for mutual funds (SoG) published 
by CIMA in December 2013 is one of the key 
regulatory developments to have come out of 
the Cayman Islands in recent years. 

The results of an initial consultation with 
industry service providers were published by 
CIMA in July 2013. “The SoG is essentially 
CIMA providing high-level guidance on 
the minimum standards required of a fund 
director and is really an extension of the 
case law in the Cayman Islands summarised 
by Justice Jones QC in the Weavering case 
with respect to directors’ duties,” says Ian 
Gobin, Global Head of Funds at law firm 
Appleby. 

In that respect the SoG does not 
contain anything new from a Cayman law 
perspective. Or as Gobin puts it: “There’s 
nothing earth shattering in the SoG.” The 
SoG establishes an overall framework for 
good corporate governance within which 
funds should operate and should be seen 
as a positive move by CIMA and for the 
Cayman Islands. The SoG does not contain 
specific restrictions on investments, risks 
or strategies, nor does it attempt to direct, 
prescribe or constrain the management or 
business activities of funds.

The SoG sets out the key corporate 
governance principles related to the 
governing body (the directors, general 
partner or trustee) of a fund and its 
Operators (as defined in the Mutual Funds 
Law). The SoG acknowledges that the 
adequacy and suitability of any fund’s 
governance network will depend on a 
number of factors – including (but not limited 
to) the value of assets under management, 
number of investors, risk management, 
complexity of the structure and the fund’s 
investment strategy.

The SoG stipulates for example that a 

fund’s directors should meet at least twice a 
year. “That’s fine if the fund has semi-annual 
redemptions but if you’ve got monthly or 
quarterly redemptions in the fund then the 
directors should meet monthly or quarterly. 
That’s how you would discharge your 
duties as a director and potentially avoid 
any Weavering-esque complications. But 
it’s setting a minimum standard and is not 
intended to be exhaustive,” says Gobin.

CIMA has left open the possibility of 
legislative amendments to the Mutual Funds 
Law to enforce or sanction non-compliance 
with the SoG. “That has to be CIMA’s next 
move,” says Gobin.

CIMA has also announced that it intends 
to create a public database identifying the 
members of governing bodies of funds, and 
the number of directorships held. 

The correct place for disclosing 
information on directors is in the private 
placement memorandum. 

As Gobin says: “That’s how you attract 
investors, through your PPM. If an investor 
has a particular issue or flashpoint with a 
director on a fund or they have a question 
to ask on who’s been selected as a director, 
they can raise it privately with the investment 
manager. But the public database is coming 
in one form or another and if it assists 
investors it should be seen as a positive 
change.” n

Ian Gobin, Global Head of 
Funds at Appleby
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CIMA has also announced 
that it intends to create a 
public database identifying 
the members of governing 
bodies of funds, and the 
number of directorships 
held. 
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Meeting emergent 
regulatory challenges

By ras Sipko, Chief operating officer of Koger

Regardless of the differences in their intent and 
emphasis, both the Alternative Investment Fund 
Managers Directive (AIFMD) and the Foreign 
Account Tax Compliance Act (FATCA) impose 
considerable demands on fund managers with 
regard to data management and documentation.

According to a recent and widely cited 
global survey of hedge fund managers by 
KPMG International, the Alternative Investment 
Management Association, and the Managed Funds 
Association, the hedge fund industry has already 
spent more than $3 billion to comply with new 
regulatory requirements, and considers FATCA and 
the AIFMD to be the most demanding in terms of 
cost, time, and need for external support. 

The Alternative Investment Fund Managers 
Directive (AIFMD), initially published in the 
Official Journal of the European Union on July 
1, 2011 seeks to provide a regulatory framework 
for monitoring and supervising risks posed by 
alternative investment fund managers (AIFMs) and 
the alternative investment funds (AIFs) they manage 
and market.

The first step in AIFMD compliance involves 
AIFMs registering with national regulators to 
become “authorised,” a process that requires AIFMs 
to provide a wealth of data to their home state 
about themselves and the funds they manage. This 
includes but is not limited to:
• Identities of the AIFM’s shareholders or members 

that have qualifying holdings and the amount of 
those holdings.

• Identities of any master AIFs, and any underlying 
feeder funds.

• Depositary and custodial arrangements for each 
AIF

• Remuneration policies and practices.
• Information disclosed to prospective investors 

before they actually invest.
Once authorised, AIFMs are expected to comply 
with the provisions and mandates of the AIFMD, 
some of which include:
• Specific reporting requirements.

• Transparency with regard to fund valuation and 
accounting procedures.

• Internal controls and safeguards for electronic 
data processing and electronic record keeping. 

The deadline for the AIFMD to be implemented by 
European Economic Area (EEA) Member States 
was July 22, 2013. The one year transitional period/
extension that certain EU AIFMs and non-EU AIFMs 
qualified for will end on July 22, 2014. 

FATCA legislation, slated to take effect on July 1, 
2014, was established by US lawmakers to combat 
tax evasion by US taxpayers with foreign accounts 
by imposing mandates on individual investors, US 
and foreign financial institutions (FFIs), and foreign 
governments.

Becoming a participating FFI is a process within 
itself that involves entering a binding agreement 
with the Internal Revenue Service (IRS) to:
• Obtain sufficient information on every account 

holder to identify US accounts, and comply with 
verification and due diligence procedures in 
identifying these accounts.

• Report annually certain information on US 
accounts, and complying with requests for 
additional information regarding these accounts.

• Deduct and withhold 30% from the withholdable 
portion of any pass-through taxable US source 
payment that is made to a recalcitrant account 
holder or a Non-Participating FFI.

The regulatory scrutiny that hedge funds are now 
subject to necessitates that fund managers and 
administrators have access to technologies that 
address both financially-oriented and compliance-
oriented workflows. Koger is a world leader in 
the financial services software industry. Ten out 
of the twenty top fund administrators worldwide 
utilise Koger products to manage their AIFs. With 
thousands and thousands of funds under the 
management of our clients, we are forced to stay 
ahead of the curve in providing comprehensive 
solutions to meet emergent regulatory challenges. n

If you would like to learn more, please visit us at 
www.kogerusa.com.
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US investment managers are interested 
in developing a strategy around Europe 
but those that actually set up investment 
management operations in the EU and set-
up EU funds will be much smaller.”

“With many clients taking very different 
approaches to AIFMD, investors and 
managers seem content to continue to 
structure through Cayman for non-EU capital 
raising and non-EU investing,” adds Ogier’s 
MacKay. 

Another important legislative development 
that has slipped under the radar to a certain 
extent is preparation for AIFMD by CIMA to 
enable it to obtain orders for the collection 
of information from all different types of 
investment funds, including unregulated 
closed-ended funds for which they previously 
had limited remit. 

Amendments have been made to the 
Monetary Authority Law, the piece of 
legislation that establishes CIMA and gives it 
its powers. 

As Padarin explains: “These amendments 
permit CIMA to obtain a range of court 
orders to assist overseas regulators to 
obtain information and take other actions 
in connection with cross-border supervision 
of Cayman funds. That’s an important 
development because in addition to 
regulated funds, it also covers closed-
ended funds which CIMA previously hadn’t 
had much power over, as they are largely 
unregulated vehicles.” 

The third key regulatory development 
for Cayman hedge fund managers to be 
aware of is FATCA and the Model 1 Inter-
governmental Agreement (IGA) that the 
Cayman Islands Government signed with the 
US Treasury Department on 29th November 
2013. At the same time a new tax information 
exchange agreement (TIEA) was signed 
outlining the legal channels through which 
information will be automatically exchanged 
between the Cayman Islands Tax Information 
Authority (TIA) and the IRS. The previous 
TIEA had been in place for 12 years. 

The Model 1 IGA will authorise Foreign 
Financial Institutions (FFIs) under FATCA to 
collate information in relation to US taxpayers 
that have financial interests in the Caymans 
and report that information to the Cayman 
Islands TIA. That information will then be 
released to the IRS under the terms of the 

IGA. Annual reporting to the TIA is set to 
commence in 2015 and will include data for 
both 2013 and 2014. 

“This Model 1 IGA simplifies the process 
from the viewpoint of the FFI. It means that 
instead of reporting directly to the IRS they 
can report locally to the TIA which makes 
it easier for Cayman fund managers,” notes 
Jonathan Fitzgibbons, partner at Solomon 
Harris.

“Now that the Model 1 IGA is in place, 
we continue to provide advice and support 
to clients as they assess the impact on 
their Cayman structures, something that 
will continue with the advent of Cayman 
enforcement legislation early in 2014 and 
clarity around the GIIN registration process 
and the local reporting requirements for 
foreign financial institutions. With Cayman 
also having signed up to the UK’s version of 
FATCA, advising on issues of transparency 
and tax reporting seem destined to continue 
well into 2014,” says MacKay. 

This Model 1 IGA is just the latest 
example of Cayman embracing the new 
world order and opening its arms to greater 
transparency. 

“State Side, the market has yet to focus 
on what they need to do in Cayman – that’s 
been the missing link. The issue is ‘Who’s 
going to be the FATCA Responsible Officer 
(FRO)? It’s likely to be either a fund director or 
officer or an officer/director of the investment 
manager,” says Gobin. “That’s one of the 
open points right now. Some clients will 
want our assistance with providing these 
services, others will want to provide the 
services in-house. As a Cayman Islands law 
firm, FATCA and AIFMD are the two highest 
priorities for our clients right now.”  n

14 “This Model 1 IGA simplifies 
the process from the 
viewpoint of the FFI. It 
means that instead of 
reporting directly to the IRS 
they can report locally to the 
TIA which makes it easier for 
Cayman fund managers.”
Jonathan Fitzgibbons, Solomon Harris
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The SPC –  
A curious creature

Interview with Mike Saville
their duties are multiplied by whatever number 
of cells exist,” comments Saville. 

The first significant risk of using an SPC 
is whether robust corporate governance is 
being applied by the directors. How can 
this be significantly cheaper if the director is 
doing their job properly? 

“The only thing managers can really save 
on is the filing fees to CIMA. Pretty much 
everything else has to be done for that one 
cell as it would be if it were a standalone 
fund. The cell will still have admin fees, audit 
fees and still require its own governance. 

“If directors are charging the same for an 
SPC as they would for a standalone fund 
management company, you could argue that 
they’re not doing their job properly,” says 
Saville.

The second risk is what happens if the SPC 
fails. Case law on SPC insolvency is practically 
non-existent as opposed to the well-used 
option of liquidation for non-SPC structures. 
It’s not possible to liquidate a segregated cell 
because liquidation only applies to the SPC as 
this is the legal entity, not the cell. 

“Following my appointment as receiver 
to a cell, the Axiom Legal Financing Master 
Fund, SP, a segregated cell of JP SPC4, I 
found out that the law in this area is vague. 
Specific application had to be made to the 
Court for amongst other things guidance on 
the extent of the receiver’s powers.”

In theory all other cells in the SPC should 
remain untouched but there is a risk that 
they, and their investment managers, could 
become tainted by association should a cell 
go into liquidation. 

“An SPC that fails and becomes insolvent 
is a rare creature. If it’s going to go wrong, 
you want certainty for what will happen but 
what you’ve got in the interim is uncertainty. 
The risks outweigh the advantages in 
my view. Users should be aware of the 
additional problems that can arise if things 
go wrong.” n

“Personally I think the Segregated Portfolio 
Company (SPC) structure has the potential 
to become a nightmare,” states Mike Saville, 
Director, Recovery & Reorganisation for 
Grant Thornton Specialist Services (Cayman) 
Ltd. “The structure is a way to spread 
administration and directorship costs but 
because an SPC is typically composed of 
multiple cells operating under one legal 
entity investors are setting themselves up for 
additional risks should problems arise.”

Each cell within an SPC will have its own 
assets, liabilities and shareholders. Also, each 
cell is protected from claims by creditors of 
other cells against its designated assets.

Cost efficiencies are an attractive potential 
benefit for today’s investment manager 
given the rising costs of regulation and 
compliance. Simply put, an SPC offers 
economies of scale. 

Only one set of directors and 
Memorandum and Articles of Association 
is required whilst individual cells cater for 
investors who may not want their investment 
mixing with others. Such structures may 
be controlled by one manager controlling 
all cells, or several managers, effectively 
providing a hot house for emergent funds; 
the latter is typically seen in incubator 
platforms.

By leveraging a common set of directors, 
fund administrator and auditor, individual 
managers benefit from reduced costs. Yet 
the director responsible for the SPC is not 
dealing with one fund but rather multiple 
funds, adding significant complexity to the 
corporate governance function. 

“Whether there are five or 55 cells the 
administrator will need to ensure a strict 
segregation of individual assets and liabilities 
between the different cells. Without this, the 
foundation of the SPC will be undermined. 
Directors should understand and monitor each 
manager’s investment strategy, keeping an 
eye on each cell’s balance sheet. In essence 

Mike Saville, Director, 
Recovery & Reorganisation 
for Grant Thornton Specialist 
Services (Cayman) Ltd

Grant thornton
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Corporate governance 
growth brings challenges

By Colin MacKay

At its recent annual general meeting, the 
Cayman Islands Directors Association 
reported that new member applications in 2013 
grew by over 15 per cent; further evidence, if 
it were needed, that the provision of corporate 
governance to alternative funds is one of 
the fastest growing sectors of the Cayman 
financial services industry. The debate on how 
best to prescribe and regulate the provision of 
effective corporate governance remains one 
of the most important to the industry, both at 
home and abroad.

The challenge facing service providers 
and the Cayman Islands Monetary Authority 
(CIMA), in particular, is the degree to which 
a regulatory framework to the provision of 
director services is a required outcome which 
benefits and assists the broader alternatives 
industry or a potentially damaging ‘first 
move’ which will place Cayman and Cayman 
based service providers at a competitive 
disadvantage without affording investors any 
additional protections.

The August 2011 judgement in Weavering 
did not create new law, but many 
commentators have cited it as establishing 
a prescriptive framework of obligations and 
duties for directors of alternative funds. A 
group of asset allocators and institutional 
investors subsequently argued the need for 
a code of conduct or minimum standards, 
while conceding that prescriptive regulation 
would be unhelpful in trying to codify 
fairly nuanced and fact specific principles 
of common law. The net effect, after 
consultation and a survey by CIMA, is what 
appears to be a staged introduction of a 
regulatory regime going forward.

Stage 1 is the recent publication of 
the Statement of Guidance on Corporate 
Governance of Mutual Funds which 
articulates CIMA’s considered view of 
acceptable practice, largely based on the 
Weavering judgement. The Statement of 

Guidance has been well received locally and 
among key industry players as balancing 
the risk of establishing minimum standards 
which could drive service delivery to a 
common bottom whilst retaining the fact 
and circumstance elements of common law 
which dictate what is reasonable and bona 
fide in each instance. 

Stage 2 is the proposed introduction in 
2014 of a registration regime whereby certain 
factual information will be required of each 
and every director of a CIMA regulated or 
registered entity. Although CIMA already 
receives this information via the Mutual Funds 
Law and Securities Investment Business Law 
registration forms, a registration requirement 
is potentially welcome as affording each 
individual a degree of responsibility for and 
control over the accuracy of the information 
held by CIMA.

Stages 3 and 4 are less certain but 
appear to involve the opening of the director 
registration database to public access and, 
ultimately, the introduction of a director 
disqualification regime. Depending on 
your perspective, the former offers either 
complete transparency or limited availability 
of information which prejudices Cayman 
providers while affording investors no 
additional protection in respect of non-Cayman 
directors. A disqualification regime would be a 
sensible and overdue addition to Cayman law.

What cannot be overlooked is that 
corporate governance relies more on effective 
and proactive interaction among a fund’s 
operators, managers, administrators and other 
service providers than it does on a regulatory 
framework which is, by definition, reactive. 
Ultimately, it is not the regulatory regime 
which provides investors with comfort and 
assurance, it is the professional approach of 
suitably qualified and experienced directors 
who are fully aware of and familiar with their 
fiduciary duties and obligations. n

Colin MacKay, Group Director, 
Ogier Fund Services
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“In 2012, our voluntary application got 
approved by CIMA to have a regulated 
director services model, called DMS Fund 
Governance. What that means is that just 
like an auditor or an administrator in the 
Cayman Islands, we are regulated by CIMA 
as a service provider to hedge funds,” 
confirms Kathleen Celoria, Executive Director 
(New York) DMS Offshore Investment 
Services. With over 80 full-time directors 
and associate directors, DMS is the world’s 
largest provider of fund governance services. 

What is revealing in Celoria’s comment is 

that it shows DMS has been some way of 
ahead of the curve with respect to adopting 
professional standards for its directors 
and best practices for fund governance; 
something that CIMA only decided to 
codify in its Statement of Governance for 
regulated mutual funds (SoG-MF) last month. 
In Celoria’s opinion, it was important for 
Cayman to look at the Weavering case and 
underscore what professional directors 
should look like to the world. What the SoG-
MF does, in effect, is harmonise what is 
required to be a professional fund director. 

InduStry

Cayman service providers 
adjust to the demands of 

global regulation
By James Williams
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vast majority are not independent. The only 
other alternative would be to insist that 
every fund has at least one Cayman-based 
director; with 11,000 funds in the system, 
it goes without saying that such an option 
would be impossible to implement. 

Aside from keeping pace with corporate 
governance, the two major focuses of 
attention for Cayman service providers are 
the AIFM Directive in Europe and FATCA 
regulation in the US. Both impinge on 
Cayman funds and both require dedicated 
resources to ensure that managers are 
provided with adequate solutions. 

Taking the Directive first, Monette Windsor, 
Head of UBS Fund Services (Cayman) Ltd 
says that there are two big opportunities 
to support its clients: firstly, through the 
provision of management company services 
in Ireland and Luxembourg, where UBS will 
act as the AIFM on behalf of managers. 
And second, by providing key services as 
the independent depository, either under full 
compliance with the Directive or by offering 
an ‘AIFMD lite’ solution to managers who 
chose to continue with private placement. 

“We think there’s a lot of opportunity 
for our Cayman, Dublin and Luxembourg 
offices to provide the ManCo and depository 
services. It’s important that we are able to 
offer a broad spectrum of services under 
the AIFMD for different clients to avail 
themselves of,” says Windsor. 

Managers who remain outside of full 
compliance and who require AIFMD lite 
solutions have the advantage of retaining 
their existing prime brokerage and 
administrator relationships for two of the 

“When I look at CIMA’s SoG, these are 
guidelines that DMS already operates under,” 
says Celoria. In total, there are around 11,000 
funds registered in Cayman but only a tiny 
percentage of those have locally appointed 
directors as it is not currently mandatory to 
have a locally appointed representative. The 
Cayman Islands Directors Association (CIDA) 
has around 215 members, all of whom are 
Cayman-based full-time directors including 
those at DMS. Up until now, Cayman has 
been exposed to the risk that, aside from 
CIDA-registered directors, the vast majority of 
fund directors have not necessarily applied 
the same professional singular focus that 
DMS’ directors have. The SoG-MF addresses 
this point. 

“With the SoG, Cayman is setting out 
the importance that every director, globally, 
adheres to professional standards no matter 
what their full-time occupation is. It’s a way 
to clarify what those minimum obligations 
look like,” says Celoria.

One of the first points CIMA addresses 
in the SoG is for the oversight, direction and 
management of a regulated mutual fund to 
be conducted in a “fit and proper manner”; 
i.e. that the Operators and Governing Body 
are themselves fit and proper. That this now 
applies globally is an important development 
for Cayman as it looks to uphold best 
practices in the eyes of the global investment 
community but for DMS, such adherence is 
well established. 

“CIMA will inquire on a director’s financial 
soundness, reputation, integrity, competence, 
regulatory reviews and many other areas 
through its Fit and Proprietary Assessment 
process which determines that a director is 
fit and proper to act as a director of licensed 
entities. DMS has already subjected its 
directors to that process. We were embracing 
this need for fund governance best practices 
back in 2012,” stresses Celoria.

Other fund governance firms like the 
IMS Group, another major player on the 
Islands, are well placed to provide the kind 
of robust independent directorship services 
that institutional investors are increasingly 
calling for. What is hoped is that the SoG-MF 
will now encourage all directors of Cayman 
funds to embrace the esprit de corps and 
uphold Cayman’s integrity as the world’s 
leading offshore fund domicile, even if the 

“With the SoG, Cayman is 
setting out the importance 
that every director, globally, 
adheres to professional 
standards no matter what 
their full-time occupation 
is. It’s a way to clarify what 
those minimum obligations 
look like.”
Kathleen Celoria, DMS Offshore 
Investment Services
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Managers need to take a 
multi-adviser approach

Interview with Matt Mulry

Although the AIFM Directive is uniform 
EU-wide regulation each member state is 
likely to adjust its national private placement 
regime rules idiosyncratically. For managers 
of non-EU funds, therefore, it’s important that 
they are clear on the rules if they intend to 
continue marketing to Europe. 

“Where managers have Cayman funds 
they need to talk to their European advisers 
in the relevant jurisdictions in which they 
wish to market those funds and also to 
their Cayman advisers,” says Matt Mulry, 
partner at Dillon Eustace. “Managers want 
to know how the AIFMD will affect them and 
their funds, what they can do about it, and 
whether they should market in Europe and if 
so in which countries.”

Key to managers’ ability to market 
their Cayman funds to Europe is the 
establishment of co-operation agreements, 
of which CIMA has now signed 27, including 
one with Bafin, the German regulator.

“It’s novel regulation in that it is impacting 
Cayman funds through the co-operation 
agreements that are in place,” says Mulry, 
who goes on to explain what managers 
need to be aware of with respect to 
individual private placement rules:

“A manager needs to be clear with 
their European advisers in each relevant 
jurisdiction as to what is required in order to 
comply with the different private placement 
regimes. These regimes are likely to require 
specific and very likely different disclosures 
to investors in the relevant jurisdictions and 
as a result may require such disclosures to 
all investors depending on the structure of 
the particular fund.”  

Another option available to managers is 
reverse solicitation but like private placement, 
the devil is in the detail. Even if they use 
a placement agent and investors come to 
them, this still falls under the definition of 
marketing under the directive.

“There needs to be a clearly documented 
paper trail to show that the investor has 
contacted the manager. Managers should 
make sure they fall squarely within the 
definition of reverse solicitation under the 
laws of the relevant European Member 
State,” says Mulry.

For both private placement and reverse 
solicitation, managers will need to avail 
themselves of a multi-advisory solution. 
They will need advice from lawyers in 
the European jurisdiction they plan to 
market into, understand that jurisdiction’s 
interpretation of private placement under 
the directive, and then engage with their 
Cayman lawyers to ensure that any updates 
to offering documents are implemented 
correctly. 

Managers will likely need to engage in a 
cost-benefit analysis to determine which, if 
any, European markets are important to their 
funds. 

“For managers who choose to become 
AIFMD-compliant, are they going to spread 
those costs across all of their investors? 
It could be a difficult sell to US and Asian 
investors who don’t see any benefit in the 
additional disclosure requirements imposed 
by AIFMD. It boils down to each manager 
conducting the cost-benefit analysis referred 
to above with an eye on the needs of their 
investor base. It may be that we see a 
split between funds established to target 
European investors and funds established for 
the non-European market as a result of the 
high costs of AIFMD compliance.” 

Mulry believes that the directive could, 
initially, make it harder for non-EU managers 
to market into Europe because without 
the ability to obtain a marketing passport 
“they will have to incur significant costs 
in complying with the private placement 
regimes of each jurisdiction where they seek 
to market their funds”. n

Matt Mulry, partner at Dillon 
Eustace
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“The depository will be an independent 
third party entity with no organisational links 
to the firm. At the same time a seamless 
flow and exchange of information for the 
depository’s duties and oversight functions is 
being established,” confirms Watson. 

Dealing with the legal complexities of 
the Directive is itself a major undertaking 
for most managers – particularly non-EU 
managers – as they need to be perhaps 
more focused than ever on their marketing 
strategies; is it worth pursuing private 
placement? If so, which markets are 
important? Or is it materially beneficial to 
establish an EU presence and become fully 
compliant with the directive? 

In this regard, Admiral is ideally placed 
because of the extended capabilities it can 
draw upon as part of the Maitland Group. 

“We have legal service capabilities with 
offices in London and Luxembourg so we 
are able to offer clients access to information 
and help guide them on what requirements 
they need to meet for their particular 
circumstances. These regulatory changes 
are playing to our strengths as a group 
which are far more comprehensive than your 
typical ‘fund administrator’,” says Watson.

Michael Padarin is a partner in the 
Investment Funds Group at leading law 
firm Walkers. He notes that US managers 
have been reacting relatively slowly to the 
directive. Many of the queries Walkers is 
receiving are one-off queries in relation to 
specific markets and technical questions 
about how to navigate private placement 
rules in countries like Italy and Spain.

“We’ve put together a good database of 
advice as we’ve now dealt with enquiries 
in relation to the distribution of Cayman 
funds into almost all EU jurisdictions. We’re 

three core functions of AIFMD: namely cash 
management and safekeeping of assets. 
All they need to do is add the oversight 
function, which the fund administrator is well 
placed to support. They will not, therefore, 
need to appoint an independent depository. 

However, as Windsor points out, for 
those managers who plan to become fully 
compliant, they will want reassurances 
that their chosen depository will support 
their existing multi-prime relationships. UBS 
Fund Services will indeed support such 
requirements while others may only support 
one prime broker. “Given the importance 
of mitigating counterparty risk, our ability 
to be a depository and allow the manager 
to maintain their multiple prime broker 
relationships is important,” asserts Windsor. 

Canover Watson is the Managing Director 
of Admiral Administration (now part of 
Maitland Group). Watson provides an update 
on the firm’s business development activities. 
He informs us that that the firm has applied 
for an AIFM licence in Luxembourg. On 
obtaining authorisation, the firm, through 
its authorised entity will be in a position to 
provide management company services to 
Alterative Investment Funds (AIFs) which are 
compliant under the AIFM Directive. 

“We are in the process of talking to fund 
managers as a possible solution for them if 
they are thinking of setting up an onshore 
structure in the European Union. There are 
opportunities for us as a firm, globally, to be 
able to offer managers that go beyond the 
usual fund administration services of fund 
accounting and reporting. 

“We are in discussions with a number 
of fund manager groups regarding the 
firm’s white labelled solution. We are in the 
process of establishing a multi-compartment 
Specialised Investment Fund (SIF) platform. 
As an umbrella product, it will provide clients 
with the facility to set up their own sub 
fund on the platform. The SIF appoints the 
authorised AIFM entity mentioned above so 
as to ensure compliance under AIFMD. This 
will bring with it the EU passport to market 
and distribute to professional investors in 
the EU. It will also enable us to provide the 
SIF with the necessary range of AIFMD 
compliant services which will leave clients 
with the ability to focus on their core fund 
management activity.
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“These regulatory changes 
are playing to our strengths 
as a group which are 
far more comprehensive 
than your typical ‘fund 
administrator’.”
Canover Watson, Admiral 
Administration
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Should company benefactors 
be public knowledge? 

By richard addlestone

In response to the push towards greater 
global transparency on beneficial ownership, 
the UK has proposed a public register of 
ownership interests in companies, which 
could be searched by anyone, anywhere in 
the world. It hopes the other G8 members 
will copy its model, but has left it to the 
Cayman Islands Government (‘CIG’) to 
decide if it wants to follow suit. 

The CIG has published a public consultation 
document on whether a central registry of 
beneficial ownership of interests in companies 
is the most appropriate and effective way 
to improve transparency. Currently, the legal 
requirement in Cayman is for trust and 
corporate service providers to collect, update 
and retain beneficial ownership information 
on all vehicles (not just companies). That 
information is available to appropriate 
authorities in the 31 jurisdictions, including the 
US, UK, and many of the EU member states 
with which Cayman has bilateral agreements.

The G8’s rationale is that transparency will 
help fight tax evasion and criminal activity. 
It is not clear how providing public access 
to that information to which the relevant 
authorities already have access will help 
these aims, particularly if beneficial ownership 
registers are only for corporate entities. The 
logical next step must be registers of the 
beneficial ownership of trusts, partnerships, 
real estate, bank accounts, and other assets. 
If that standard were to be copied by the 
G8 members, leaving aside the Orwellian 
overtones, the mechanics of allowing anyone 
to search any G8 database would be so vast 
as to be unmanageable. There are many 
concerns including:
• Who will prevent official abuse of this 

information? 
• It will no longer be possible to protect 

personally or commercially sensitive, 
confidential, information. 

• Investment strategies could be impaired if 
the world can see everyone’s holdings. 

• Private information on legitimate wealth 
is available to family, friends, competitors, 
kidnappers, tabloid journalists and 
beggars. 

A better way forward could be to refine the 
existing regime, which allows governments 
to share this information, and restrict access 
to those who need it. This was the standard 
originally proposed by the UK in June, and 
such a regime already largely exists in place 
in Cayman. 

Cayman has just signed a FATCA Model 1 
IGA with the US, and a new Tax Information 
Exchange Agreement. In April 2013, it signed 
up to the G5 pilot on multilateral automatic 
exchange of information. It has signed 
Memoranda of Understanding on exchange 
of tax information with 25 of the 27 countries 
of the EU. It is taking steps toward the FATF 
standards, including on the transparency 
and beneficial ownership of legal persons 
and legal arrangements. In June 2013, CIG 
committed to OECD’s Convention on Mutual 
Administrative Assistance in Tax Matters. 

Although there is pressure on CIG from 
the UK government to change Cayman’s 
procedures for transparency, the potential 
benefits of a public register of beneficial 
owners would seem to be outweighed by the 
negative aspects. 

Cayman will not be alone in questioning 
the need for unfettered public access, and 
a global system will only work where there 
is a level playing field. As Cayman already 
achieves a high level of transparency 
enabling the relevant authorities to access 
information they might need to fight crime, 
it is hard to see the benefit in adopting 
the UK’s new proposals, or that others will 
accept it as the global standard. All that said, 
watch this space. n

Richard Addlestone, Partner, 
Solomon Harris

SoloMon harr IS
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Reorganisation for Grant Thornton Specialist 
Services (Cayman) Ltd. He isn’t quite as 
certain as Windsor that the directive will not 
impact on Cayman. Theoretically it shouldn’t, 
says Saville because Cayman has done 
everything necessary to support managers 
but the reality is no one yet knows what the 
impact of the directive will be. 

“As the current leader in the hedge fund 
industry if I were to speculate and say 
there’s going to be a loser in all of this, 
it’s possibly going to be Cayman. Simply 
put, Cayman has the most to lose by any 
change. You’ve got a lot of concerns among 
managers in the US and the risk is they will 
decide to do something different – possibly 
by establishing European-compliant funds 
instead of purely offshore funds. 

“Given that it is the world’s leading offshore 
jurisdiction, if there is to be a loser it’s 
probably going to be Cayman, even though 
it’s doing all the right things,” posits Saville. 

As for FATCA, foreign financial institutions 
(FFIs) have less than 100 business days to 
go before the 1 July 2014 deadline when FFIs 
must identify and report to the IRS all US 
citizens holding assets abroad. To that end, 
getting the right compliance and reporting 
framework in place is imperative if managers 
wish to avoid getting hit with a 30 per cent 
withholding tax should they continue making 
payments to non-compliant entities and 
individuals. 

DMS’ Celoria confirms that the firm 

InduStry

able to help advise US managers as to 
whether or not they can privately place 
in certain countries, and whether or not 
certain exemptions apply such as reverse 
solicitation. 

“In fact, reverse solicitation enquiries are 
at the top of US managers’ minds right now. 
If they’ve got a one-off potential investor they 
don’t want to have to deal with updating 
offering documents, or appointing additional 
service providers such as a local paying 
agent, or distributor which may be required 
in Switzerland. They want to understand 
the extent to which they can get the capital 
introduction team of the prime broker(s) 
they use to initiate the marketing process 
and then rely on investors coming to them 
directly. That’s the main topic we’re focusing 
on at this stage for our US managers – can 
they actually rely on reverse solicitation?” 
says Padarin. 

A recent event on AIFMD hosted by DMS 
at the Harvard Club in New York found that 
30 per cent of hedge fund managers in 
attendance were focused on setting up an 
AIF in Europe. That figure will surely rise as 
private placement regimes across Europe 
slowly get phased out (possibly in full 
by 2018). 

Windsor says that most of UBS’ clients 
are in a holding pattern right now with one 
or two clients wishing to become compliant 
and still deciding on whether to become 
the AIFM themselves or appoint UBS. What 
seems clear, at least in Windsor’s opinion, 
is that Cayman is not under risk of shrinking 
under the directive. 

“I’ve yet to hear of any manager closing 
their Cayman fund to move onshore. I think 
the question is do they set up a new EU 
fund so that they don’t burden their other 
non-EU shareholders with the costs and 
added complexity of complying with the 
directive.

“All of our global offices for alternatives 
use the same technology platforms to make 
it uniform for our clients. If they are used 
to dealing with the Cayman office and they 
want to launch a fund in Ireland, all of the 
reporting will be identical. If managers start 
to launch regulated European funds it will 
still be business as usual for us,” comments 
Windsor. 

Mike Saville is Director, Recovery & 
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“We’ve put together a good 
database of advice as we’ve 
now dealt with enquiries in 
relation to the distribution of 
Cayman funds into almost all 
EU jurisdictions. We’re able 
to help advise US managers 
as to whether or not they 
can privately place in certain 
countries, and whether or 
not certain exemptions apply 
such as reverse solicitation.”
Michael Padarin, Walkers
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Assessing the options 
under the AIFM Directive

By Susan lock
The Alternative Investment Fund Managers 
Directive (“AIFMD”) is extremely broad in 
scope. It applies to entities performing risk 
or portfolio management from within the 
European Economic Area (“EEA”) for both 
non-EEA or EEA Alternative Investment 
Funds (“AIFs”), entities performing risk or 
portfolio management for EEA AIFs from 
outside of the EEA and/or entities that 
actively market an AIF to EEA investors. 

With around 85% of the world’s offshore 
hedge funds, the Cayman Islands has 
many domiciled entities (and managers of 
alternative investment funds (“AIFMs”) that 
manage Cayman entities) that are within 
scope of the directive. 

Cayman has stepped up to the plate 
in terms of being ready for the AIFMD. 
The key has been the jurisdiction’s speed 
of reaction, the strength of professional 
services available and Cayman’s cooperation 
with overseas regulators. The Government 
and regulator of the Cayman Islands 
have entered into necessary cooperation 
agreements with regulators of EEA states 
and done all they can to maintain the 
country’s FATF ‘white’ status. 

These actions mean the jurisdiction 
has done everything within its capability to 
ensure both the AIFs / AIFMs domiciled in, 
and those AIFMs utilising the jurisdiction, 
can continue to actively capital raise in the 
EEA for the time being. 

The AIFMD is merely a framework and 
provisions, particularly those relating to 
non-EEA AIFMs, are being implemented in 
phases. We have some way to go to see 
the whole picture both in each member 
state and how the European Securities and 
Markets Authority (“ESMA”) will make its 
assessments but even though we are still 
at the Level 2 stage, I think we can say 
that Cayman will emerge with a positive 
reputation on its reaction to the legislation.

With respect to managers who become 

AIFMs, they have to consider the structure 
of their activities and operations and identify, 
where necessary, the single AIFM in their 
operation and where their business may 
fall within scope of the AIFMD or utilise 
a particular exemption, neither of which 
are always straightforward as there are 
complications of which to be mindful. 
Campbells continues to advise with regards 
to this and introduce clients to relevant legal 
counsel in the EEA in order that they may 
avoid any pitfalls. 

Non-AIFMs need to consider the scope of 
their capital raising and decide how, if at all, 
they wish to approach and actively market 
to EEA investors. There is a range of options 
available to non-EEA AIFMs based in Cayman 
or managing AIFs in Cayman. They could 
‘passport’ in to the EEA and take advantage 
immediately of the AIFMD by setting up an 
AIFMD-compliant fund structure in an EU 
member state. Alternatively, they may be able 
to continue actively marketing their fund(s) 
under national private placement rules until at 
least 2018. However, they need to comply with 
additional reporting and disclosure obligations 
in addition to being mindful of the national 
laws of the particular EEA state in which 
they are marketing. Further, many clients will 
choose to rely on the safe harbour of ‘reverse 
solicitation’; but this is a grey area as the 
AIFMD leaves each member state to interpret 
the scope of what activities constitutes ‘active’ 
and ‘passive’ marketing. 

There is a risk to European investors that 
the AIFMD will present too large a challenge 
to some non-EEA AIFMs and they will 
simply avoid Europe altogether, preferring to 
examine their business models and cherry 
pick markets. However, on a more positive 
note, there is also evidence that the AIFMD 
will open up certain EEA markets which 
have hitherto been closed to any non-UCITS 
hedge funds and so create opportunities for 
managers and jurisdictions. n

Susan Lock, Campbells

CaMPBellS
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started preparations for becoming FATCA 
ready on 18th June 2013 and is now well 
placed to assist Cayman funds with their 
FATCA obligations in 2014. 

“DMS is able to appoint an officer to 
serve as the FATCA responsible officer (FRO) 
which is the party that will be designated 
during the registration process to meet 
FATCA obligations for the foreign financial 
institution (FFI).

“Fund stakeholders including managers 
recognise that in a constantly changing 
regulated environment it’s important to 
have strategic partners to get guidance on 
changes and be presented with solutions 
to meet those changes. We have built 
out a team of seven highly qualified 
professionals based in Cayman managing 
the FATCA side of the business,” comments 
Celoria.

Unsurprisingly, fund administrators have 
had to make significant investment in their 
technology to keep on top of regulation like 
FATCA, which, controversially, has powers 
of extraterritoriality. In fact, since the global 
financial crisis, wave after wave of regulation 
has continually pushed the technology 
envelope and forced administrators – among 
others – to innovate. Windsor notes that 
changing investor habits are also playing 
their part as more and more institutions 
choose to invest in funds-of-one or 
segregated managed accounts to avoid the 
potential risks of investing in commingled 
funds. The common denominator in all of 
this is transparency. 

“UBS has been at the forefront of 
developing a lot of this transparency 
reporting and supporting products such 
as funds-of-one and managed accounts. 
We’ve built most of our business internally 
and grown organically. A lot of that growth 
has come from large institutional investors 
who’ve chosen us as their administrator for 
their manager mandates e.g. from fund of 
fund managers. 

“Their request for transparency and 
daily reporting has driven our technology 
development. We’ve subsequently 
developed and bolted on a FATCA services 
solution to our platform. We can support 
regulatory reporting under AIFMD and we 
have a fund portal for investors to access,” 
says Windsor.

One major development over the last 12 
months, says Windsor, has been to develop 
a solution that connects to clients’ portfolio 
management systems. The client’s PMS 
automatically sends their trade files to UBS 
Fund Services where the portfolio data is 
processed and updated for transparency 
purposes. 

“Thus our platform is well placed 
to handle the various transparency 
requirements. We’ve gone through a 
retroactive sweep of our clients’ investors 
for FATCA to educate them on what the next 
steps will be,” adds Windsor.

Watson confirms that under FATCA 
there are three key areas to focus on: 
“First, remediation of the existing client 
base to ensure that we have all the client 
fund documents in place and that they 
are FATCA-compliant. Second, is the new 
onboarding procedures which will have to 
be implemented for fund investors. Third, is 
reporting to the tax authorities in different 
countries depending on whether it’s a model 
1 or model 2 inter-governmental agreement. 

“We have announced to clients that we 
have a FATCA solution in place and we are 
FATCA ready.” 

Cayman service providers are clearly 
well placed to help managers overcome the 
myriad compliance and reporting challenges 
imposed by FATCA and AIFMD. And with 
corporate governance standards taking more 
of a central stage, Cayman appears to be 
taking all appropriate measures to adapt to 
global hedge fund industry demands. n

28 “We think there’s a lot of 
opportunity for our Cayman, 
Dublin and Luxembourg 
offices to provide the ManCo 
and depository services. It’s 
important that we are able 
to offer a broad spectrum 
of services under the AIFMD 
for different clients to avail 
themselves of.”
Monette Windsor, UBS Fund Services
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