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regulatory changes that private equity and the 
alternative fund industry as a whole are now 
facing on both sides of the Atlantic.

Yet in many respects the G20-led move 
to bring offshore centres into line with 
onshore norms has benefited Jersey and 
other jurisdictions that have been able to 
demonstrate their readiness to comply with 
international standards, from the regulation of 
service providers to alternative funds to the 
island’s longstanding efforts to embrace the 
Organization for Economic Cooperation and 
Development’s campaign against harmful tax 
practices. And a reputation for compliance 
is also valuable to investors, especially 
institutions that have to answer to their own 
stakeholders.

“Investors want the reassurance of a 
robust regulatory framework, and Jersey 
remains a popular choice,” says Jane Pearce, 
head of the Ogier group’s fund administration 
business in the island. “The Channel Islands 
have done very well in making sure that they 
are managing the regulatory requirements 
sought by investors, for whom it is important 
to have confidence in the administration and 
management of assets within the jurisdiction.”

With a growing reputation as one of Europe’s 
key centres for the domicile and servicing 
of alternative investment vehicles, Jersey is 
starting to reap the benefits of its experience 
and expertise as the private equity industry 
at last shows some signs of recovery from 
the slump into which it was precipitated 
by the credit crunch, financial crisis and 
economic downturn, a series of setbacks 
that began more than four years ago and 
whose effects linger today.

The industry has been impacted in different 
ways. Shortages of credit cut off the leverage 
that drove outsized returns from buyout deals. 
Meanwhile the downturn depressed company 
values and severely disrupted the initial public 
offering market, shutting off another exit route 
for private equity deals as well as dampening 
the interest of investors in committing to new 
funds while capital was still locked up in 
existing ones.

To some extent it can also be argued 
that the past few years have made life more 
difficult for offshore fund jurisdictions, calling 
into question their commitment to international 
oversight standards and tax transparency – 
issues that have underpinned many of the 
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Building on a tried 
and trusted model

By Jane Pearce and Daniel Richards
As the global private equity industry recovers 
from its downturn over the past few years, 
there are signs that Jersey’s reputation 
for stability, leading compliance with 
international regulatory and transparency 
standards, robust and expert service provider 
industry and a broad and flexible range of 
fund vehicles and regulatory options are 
helping the island attract new fund launches 
by established and start-up promoters alike.

In the wake of the 2008-09 financial crisis 
and amid continuing global economic and 
market turbulence, investors are placing a 
higher priority on the robustness of a fund 
jurisdiction’s regulatory framework – and 
Jersey’s has been endorsed by supranational 
standard-setters such as the International 
Monetary Fund, Iosco and the Organization 
for Economic Cooperation and Development.

In 2009, the IMF reviewed Jersey’s 
regulatory framework against objective 
criteria of the Financial Action Task Force 
and concluded that it was “in the top 
division” of global finance centres, that its 
financial sector regulation was “of a high 
standard” and has “comprehensive and 
robust” anti-money laundering protections.

Jersey is a founder signatory of the Iosco 
Multilateral Memorandum of Understanding in 
relation to inter-regulator co-operation and has 
entered into bilateral regulatory co-operation 
agreements with 11 EU member states.

Meanwhile, promoters are seeking 
long-term certainty in an environment of 
ongoing change resulting from existing and 
impending legislation, such as the Dodd-
Frank Act and the Foreign Account Tax 
Compliance Act in the United States and 
the European Union’s Alternative Investment 
Fund Managers Directive. Jersey offers (as 
does Guernsey) the offshore advantage of 
a tax-neutral platform, vehicle flexibility, and 
a fund services industry combining cost 
stability with decades of experience.

Over the past decade, Jersey has 
demonstrated its credentials in adopting 
international standards, particularly the efforts 
to promote global tax transparency led by the 
OECD. Jersey signed its first OECD model 
tax information exchange agreement with the 
US back in 2002 and is currently party to 24 
Tiea, including with 10 EU member states. No 
surprise, therefore, that both Channel Islands 
were on the OECD ‘white list’ of compliant 
jurisdictions when it was first drawn up in 2009.

By seeking to accompany the signing 
of any Tiea with a joint declaration with 
the onshore government in question, 
Jersey aims to obtain wider international 
recognition for its financial services industry 
and fund products. For example, in 2008 the 
German government stated that subject to 
the outcome of the IMF evaluation – which 
turned out to be highly positive – it would 
endeavour to ensure that Jersey should be 
treated as fairly and favourably as other 
third countries where EU directives include 
provisions regarding compliance with the 
union’s standards and access to its markets.

In the meantime the fund sector has 
been boosted by innovative new legislation 
expanding the scope of the island’s limited 
partnership framework through the addition 
of separate limited partnerships, which have 
separate legal personality, and incorporated 
limited partnerships, which go a step 
further as a body corporate with perpetual 
succession. These changes create a full 
range of limited partnership vehicles suitable 
both as funds and as carried interest vehicles.

The outlook is bright for the future of 
Jersey’s private equity industry, thanks to 
international endorsement of the jurisdiction 
and regulatory convergence that leaves the 
island well placed to thrive, while our tried 
and trusted model offers promoters the 
required combination of stability and cost-
effectiveness. n

Jane Pearce is a partner and 
group director of Ogier Fund 
Services and Daniel Richards 
is a legal funds partner with 
Ogier in Jersey.
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3 Her colleague Daniel Richards, a funds 
partner with the Ogier law firm, adds: 
“Jersey and Guernsey have always benefited 
from stability and certainty, which is why 
promoters follow a well-trodden path to the 
Channel Islands time and again. There’s 
also the advantage of a tax-neutral platform, 
vehicle flexibility and an experienced fund 
services industry, along with certainty over 
ongoing costs.”

Richards notes that the island’s 
endorsement by independent international 
standard-setters such as the International 
Monetary Fund and the International 
Organization Of Securities Commissions 
as well as the OECD has reinforced the 
impression worldwide that Jersey is a leader 
rather than a follower in the campaign to 
achieve appropriate and sufficient regulation 
across the global financial services industry.

The island’s common law tradition 
– particular important given the Anglo-
Saxon predominance in the sector – and 
the respect enjoyed by its legal system 
are further arguments encouraging private 
equity houses to establish funds and in 
some cases management and administrative 
operations in the jurisdiction.

And while Jersey has regularly shown its 
willingness to respond to the concerns of 
its European neighbours, it has also stood 
up for itself under EU pressure, not least 
in defending its zero-10 tax regime – under 
which local companies are either exempt 
from corporate income tax or pay a 10 per 
cent rate – against charges that it created 
anomalies between the treatment of resident 
and non-resident shareholders.

All this is helpful at a time when the 
impending entry into force of the EU’s 
Alternative Investment Fund Managers 
Directive, scheduled for July 2013, is prompting 
private equity firms to ponder to what extent 
they should base operations within the union 
– and what kind of activities would be more 
effectively maintained outside. Many Jersey 
practitioners believe that the island is capable 
of meeting both needs.

Although broadly welcoming the 
consultation papers published over the past 
couple of months by the European Securities 
and Markets Authority, which is responsible 
for advising the European Commission on 
so-called Level 2 measures implementing the 

directive in detail, industry members mostly 
say they will remain cautious until they see 
the final outcome – understandably given 
some of the provisions found in early drafts 
of the legislation that threatened to exclude 
non-EU managers and funds from the 
European market altogether.

The final version is more accommodating, 
offering a ‘passport’ to the EU market from 
some time after July 2015 for foreign funds 
whose managers comply with the terms of 
the directive, subject to arrangements between 
supervisors and governments in areas such as 
regulatory co-operation and tax transparency. 
Although non-EU managers and funds will gain 
access to the passport at least two years later 
than vehicles domiciled and managed within 
the union, they should continue to be able to 
offer funds to sophisticated investors under 
national private placement regimes until at 
least 2018, and perhaps longer.

“As one of the principal fund domiciles 
within the European time zone, we’ve 
obviously paid close attention to the 
development of the directive and what that 
means for Jersey funds,” Richards says. 
“Between now and 2018, there will be 
complete stability for existing fund structures 
using private placement regimes to market 
to sophisticated investors within the EU, 
particularly for closed-ended alternative funds, 
which is our main market. There is also every 
likelihood that private placement regimes will 
continue after that date, with the possibility of 
the EU passport existing in parallel.”

Practitioners from jurisdictions that have 
signed the Iosco Multilateral Memorandum 
of Understanding to facilitate cross-
border enforcement and exchange of 
information between securities regulators 
are encouraged that Esma seems willing to 
consider this agreement as a template for 
regulatory co-operation, which is stipulated 
for third-country market passporting access 
under the directive but not defined. 

“Jersey was in fact a founding signatory 
of the Iosco memorandum, so we would be 
very comfortable using it as the way forward 
– that would definitely be our preferred 
template,” Richards says. “But if a bilateral 
approach with EU member states is the 
eventual outcome, Jersey has already shown 
that it can strike agreements – it already has 
regulatory co-operation in place with 11 EU 
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member states including the UK and Spain.”
Andrew Weaver, head of the funds and 

investment services team in Jersey for law firm 
Appleby, says of the proposals: “It looks like 
a balanced approach. Esma appears to be 
suggesting a framework based largely on the 
Iosco MMoU, from which they will come up 
with an agreement that should then be agreed 
between the third-country and EU regulators. 
Jersey is already well established in the 
context of Iosco principles and methodologies 
and should be able to meet the obligations 
without any significant alteration to its 
regulation. Probably the biggest challenge will 
be the process of negotiating and collecting 
the signatures on the agreements.”

The directive’s provisions on fiscal 
co-operation cite tax information exchange 
agreements between third countries and 
EU member states in which funds are to 
be distributed. Jersey entered into its first 
Tiea (with the US) in 2002 and currently has 
nine agreements with EU countries as well 
as more with non-member countries. Anti-
money laundering compliance is supposed 
to be measured against the Financial Action 
Task Force principles, on which the island 
has been certified by the IMF as having a 
better record than either the US or the UK.

Ashley Le Feuvre, a senior manager in 
the funds and SPV group at Volaw Trust 
& Corporate Services, believes that being 
close to the EU but outside it, Jersey could 
find itself to some extent in the best of both 
worlds as a third-country jurisdiction whose 
robust regulatory regime is acceptable to 
European and non-EU based counterparts 
alike. There are even suggestions that 
non-member jurisdictions could benefit by 
learning from the early teething problems 
of the AIFM Directive regime, although he 
cautions that there is still behind-the-scenes 
mistrust of the offshore financial sector.

“We were cautiously optimistic after seeing 
the first draft of the detailed measures,” Le 
Feuvre says. “However, in the end we will 
have to drill down into individual nations’ 
implementing legislation, and there are still 
certain countries within Europe that see 
Jersey and other offshore territories negatively.

“Wilfully or not, they don’t seem to grasp 
how we are positioned in terms of tax 
neutrality. Jersey’s general philosophy is 
that that while everything needs to be taxed 

somewhere, it doesn’t need to be taxed 
twice. We wish to be a conduit and an aid 
to international business, not a means of 
assisting people to avoid tax. But certain 
countries within Europe continue to take a dim 
view of the offshore industry, so it remains to 
be seen to what extent we will benefit from a 
true European passport.”

Le Feuvre argues that as long as the 
ongoing Level 2 implementation process 
continues, a degree of uncertainty will 
remain. “This was highlighted by the 
European Securities and Markets Authority’s 
recent consultation on third country issues, 
which has raised fresh concerns over how 
the directive will be applied to non-EU 
managers and funds,” he says.

“In particular, as Aima has pointed out, the 
consultation paper reintroduced the concept 
of ‘equivalence’, which was dismissed during 
last year’s negotiations on the framework 
directive. In some parts of the proposal it 
is unclear who would be responsible for 
assessing equivalence, and in addition, the 
completion of a large number of third country 
assessments ahead of the implementation 
deadline seems unlikely.”

Nigel Strachan, chairman of the Jersey 
Funds Association, is more sanguine about 
how Jersey will fare under the directive. He 
says: “If you had to draw a line in the sand 
today, we are probably as well-placed as any 
other jurisdiction (if not better) because of 
our excellent regulatory environment, depth 
of experience, range of service providers, 
political and fiscal stability and very 
favourable IMF rankings. We will do whatever 
is needed to make sure we have a fully 
compliant AIFMD product as necessary.

“That said, if managers can continue 
to use the private placement route for 

“If you had to draw a line 
in the sand today, Jersey 
is probably as well-placed 
as any other jurisdiction 
because of our excellent IMF 
report and other favourable 
rankings.”
Nigel Strachan, Jersey Funds 
Association
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“Up to now, limited partnerships 
established in Jersey have not had their own 
distinct legal personality in the way that a 
company does,” says Ben Robins, a partner 
and head of the global funds practice at law 
firm Mourant Ozannes. “The incorporated 
limited partnership is a body corporate with 
some of the features of a limited partnership 
but also some of the characteristics of 
companies. Aside from funds, it may be of 
particular interest in using local partnerships 
for management or carried interest vehicles. 
But what it does do is add to the range of 
options available in the island.”

There is also ongoing talk about changes 
to the rules governing funds set up under 
the Control of Borrowing Ordinance, a 
regime for funds with 50 or fewer investors 
and that offers a lighter touch for general 
partners – potentially offering lower running 
costs for smaller and mid-sized managers at 
a time when margins are notably tighter than 
they were a few years ago.

Currently the review of the COBO regime 
appears to be on the back burner, in part 
because it makes sense to delay further 
changes to domestic legislation until it is 
clear what the EU directive entails. “We were 
looking at a full-scale review of the COBO 
law a couple of years ago, but it has been 
put on hold,” says Kate Anderson, head 
of the funds legal team at law firm Voisin. 
“Reform will hopefully have a positive if 
not necessarily radical impact on the fund 
industry, but the authorities are currently 
dealing with the directive. I am sure that 
they will take up the review again when 
appropriate.”

There are also efforts to improve the 
competitiveness of Jersey vehicles from a 
tax point of view by building on its efforts 
to conclude tax information exchange 
agreements. “There is a growing desire 
within the island to build its double tax treaty 
network,” Weaver says. “This is important 
because Luxembourg, for example, has a 
very strong business on the private equity 
transaction vehicle rather than fund formation 
side, driven by its extensive tax treaty 
network. Jersey would like to enhance its 
position by developing the relationships it 
has built through Tieas to create full double 
tax treaties, and it already has a full treaty 
with Malta.” n

fundraising beyond 2018, they will, and 
while we already have an excellent range 
of fund products, we may adapt as the 
regulatory environment evolves. The Jersey 
Funds Association is working closely 
with government and the Jersey Financial 
Services Commission to make sure we know 
what the directive requires and that we are 
doing whatever is needed.”

James Mulholland, a partner with law firm 
Carey Olsen, is upbeat about the outcome. 
“As an industry, we’re certainly not afraid 
of the directive,” he says. “There has been 
some scaremongering in the past and some 
rather vocal viewpoints pro and against, but 
we view it as an opportunity for the Channel 
Islands given our well-regulated fund 
regimes. If we have a good AIFM Directive-
compliant product, we can offer not only 
the benefits of an offshore platform but the 
ability to market within Europe.”

Mulholland notes wryly that he has 
effectively bet his career on Jersey’s 
prospects in the AIFM Directive era. “This 
time last year I was in London when I got a 
telephone call from Carey Olsen, who were 
looking for a private equity funds lawyer 
for their Jersey team,” he says. “It was a 
wonderful opportunity, but the directive and its 
impact on the offshore world loomed large in 
my consideration. To some extent I’ve staked 
my career on a positive view of the directive.”

Now that the shape of the legislation is 
becoming clear, the industry is ready to 
move proactively to ensure it can match the 
offerings of onshore jurisdictions such as 
Luxembourg. “Lawyers on both islands and 
other key stakeholders are working hard 
behind-the-scenes on proposals to develop 
the fund regimes and tailor them to the 
requirements of the directive,” Mulholland 
says. “That would enable funds and 
managers to go offshore but still enjoy the 
benefits of the passporting route through a 
directive-compliant fund regime.”

While the Expert Funds regime appears well 
suited to meet the eventual AIFM Directive 
rules, with a few tweaks in areas such as 
capital requirements, Jersey has already moved 
to increase the attractiveness of its private 
equity offering with changes earlier this year 
to its partnership legislation the introduce for 
the first time separate limited partnerships and 
incorporated limited partnerships.

7 

James Mulholland, a partner 
with law firm Carey Olsen
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Opportunities in the 
AIFMD era

By Ben Robins
After two or three slower years for private 
equity activity, especially new fund launches, 
the industry is regaining momentum with 
the launch of new fund vehicles, mostly by 
established players drawing on their existing 
investor base. While the level of business 
and size of funds is still well below the levels 
of 2006 and 2007, the 2011 environment is 
improved significantly over subsequent years, 
reflected in an uptick in deal activity.

The recovery in Jersey also reflects 
increasing confidence among private equity 
houses that marketing routes will still be 
available for Jersey-domiciled funds targeting 
sophisticated investors within the European 
Union after the Alternative Investment Fund 
Managers Directive takes effect in July 2013.

At least to begin with, it should remain 
possible to market existing Jersey products 
to EU professional investors under national 
private placement regimes, subject to basic 
requirements in the directive regarding 
regulatory co-operation and additional 
reporting and transparency that the island 
plans to be ready to comply with from 
the outset.

At the same time, Jersey is looking further 
ahead to when funds and managers based 
outside the EU will be able to benefit from 
a marketing passport to target investors 
throughout the union’s member states. 
Although under the directive this will not 
be available to ‘third country’ jurisdictions 
such as Jersey until 2015 at the earliest, the 
island is considering embracing the AIFMD 
brand by putting in place, alongside its 
existing products, a notionally compliant fund 
regime by mid-2013 – at the same time the 
passporting facility becomes available to EU 
fund domiciles.

Jersey already has internationally 
accepted levels of regulation, but having an 
AIFMD-compliant product would send out 
the message that Jersey is very happy to 

embrace at the earliest opportunity a new 
regulatory benchmark set by EU regulators 
and, no doubt, sought after by some EU 
professional investors.

In the same way that the Ucits brand has 
proved itself not just in Europe but in Asia, 
Latin America and beyond, there is great 
potential in Jersey, as a seasoned alternative 
fund domicile, offering a platform for fund 
managers and promoters from around 
the world to launch products under the 
AIFMD brand.

Compliance with the directive is set to 
have a significant impact on the private 
equity model – in all likelihood more 
onerous than on hedge or real estate 
funds. The so-called asset-stripping rules 
apply specifically to private equity, while the 
sector could also be impacted adversely 
by the additional and costly requirement 
for an independent depository. Not until 
Level 2 measures are in place, however, 
will the full consequences for the industry 
become clearer.

Jersey’s strategy is to offer compliant 
structures for private equity houses and 
professional investors who embrace the 
directive, while continuing to provide existing 
products for firms content to stick with 
private placement distribution, or those 
targeting non-EU investors. Whatever the 
response of industry participants, we hope to 
offer them an appropriate route to market.

Alongside the existing unique range of 
fund structures, from unregulated funds to 
Expert and retail funds, an AIFMD-compliant 
regime would offer the added flexibility 
demanded by fund promoters seeking 
an increasingly global investor outreach. 
Europe is vitally important to Jersey, but our 
expanded product range should work well in 
Asia, the Middle East and other international 
markets. It’s a good position for a reputable 
and seasoned jurisdiction to be in. n

MOuRant OzannES

Ben Robins is a partner and 
head of the global funds 
practice at Mourant Ozannes
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With a growing reputation for expert 
capability within a broad-based financial 
services framework, Jersey seems poised to 
sustain a growth trend in the private equity 
sector that has continued even through the 
more difficult environment of the past three 
years. That period has seen consolidation 
among alternative fund administrators, 
notably the acquisition two years ago of local 
market leader Mourant International Finance 
Administration by State Street, but also the 
establishment of niche firms specialising in 
private equity and property funds.

Industry members agree that the arrival 
of State Street has been an extremely 
positive sign for Jersey. “It was a great show 
of confidence in the island,” says Ashley 

Le Feuvre, a senior manager in the funds 
and SPV group at Volaw Trust & Corporate 
Services. “What it means is that there is a 
broad range of service providers from fairly 
small firms up to global players. In addition, 
high-quality non-executive directors are 
available, and with all the good audit and 
accountancy firms here, a private equity 
promoter coming to Jersey should be able to 
find everything they need in the island.”

His colleague Kate Anderson, head of 
the funds legal team at Voisin, adds: “Those 
service providers who’ve survived the past 
couple of years have come out of it fairly 
strong. It’s weeded out the few that didn’t 
really have the resources to be in fund 
administration and helped to consolidate a 

Market change brings 
opportunities and 

challenges to service 
providers

By Simon Gray
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service provider industry with the capability 
to handle the work here. Knowledge and 
experience is very high on the island – it’s 
not a brass nameplate fund domicile where 
nothing actually happens.”

Jersey has attempted to chart a course 
commensurate with the size and calibre of 
its workforce, balancing the determination 
of the political authorities to keep the island 
“open for business” by enabling companies 
to bring in skills scarce or unavailable on the 
island with an outsourcing regime designed 
to promote a focus on performing higher 
added value work locally while less valuable 
or more labour-intensive functions are carried 
out in more appropriate jurisdictions.

The downturn of the past few years has 
arguably offered Jersey a breathing space 
from the overheated market of the mid-2000s, 
allowing service providers to concentrate on 
the quality of their services and infrastructure 
under less pressure from inflows of new 
business. It has also reinforced the island’s 
reputation for service expertise and sound 
regulation at a time when these attributes 
have become more prized, not least 
by investors.

That’s not to say that private equity work 
now is flowing back to Jersey in the volumes 
experienced before the crisis, and life 
remains particularly difficult for newcomers 
to the market trying to raise capital for the 
first time. However, providers say that private 
equity houses with established track records 
and institutional investor rosters are starting 
to get new funds off the starting blocks in 
appreciably greater numbers, while – not 
necessarily coincidentally – transactional 
business is also picking up.

“Throughout this year we have seen a 
stronger flow of both UK and European 
private equity and real estate funds work,” 
says James Mulholland, a partner with Carey 
Olsen in Jersey. “Since 2008 there has been 
a logjam of managers looking to start raising 
their next fund, but slowed down because 
they haven’t been able to crystallise their 
track record with exit transactions. Now 
that this is happening at last, they can think 
about going to the market.”

Mulholland says the current inflow of 
business is characterised by opportunistic 
investments stories such as special 
situations and distressed real estate. He 

adds, “We are comforted by the uptick in 
acquisition work undertaken by private equity 
firms, with Jersey and Guernsey featuring 
structuring activity ranging from bid vehicles 
to the issue of listed debt securities. There 
has been quite a significant bounce-back of 
M&A activity in the third quarter, although 
the European sovereign debt crisis will 
inevitably dampen activity for the rest of 
the year.”

According to Le Feuvre, Volaw has seen 
more fundraising for private equity real 
estate funds than classic buyout vehicles. 
He adds: “On the private equity side we are 
working on a new fund following a buy and 
build strategy for an existing client, but while 
there are definitely signs that people want 
to invest, in our recent experience there is 
more interest in property.”

Le Feuvre argues that the period between 
the announcement of a fund and its closing 
has grown significantly over the past few 
years. “Lead times are definitely much longer, 
in part because clients are going through 
expanded due diligence before investment 
decisions are taken. Promoters may be talking 
about a structure for quite a long time before 
it actually moves toward establishment. Even 
if investors really like a promoter’s idea, the 
time horizon to getting a capital commitment 
and going ahead with establishment of the 
fund can still be quite lengthy.”

Andrew Weaver, head of the funds 
and investment services team at Appleby, 
says: “There’s a lot of activity on the fund 
formation side but fewer funds are actually 
achieving closing, apart from those from 
some of the big private equity houses with 
a long track record. There are also spin-outs 
taking place from major financial services 
firms and banks as private equity teams 
become independent. This is positive for the 
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“There’s a lot of activity on 
the fund formation side, but 
fewer funds are actually 
achieving closing, apart from 
those from some of the big 
private equity houses with a 
long track record.”
Andrew Weaver, Appleby



Voisin, Advocates, Solicitors & Notaries Public is a law firm regulated by the Law Society of Jersey. 
Volaw Trust & Corporate Services Limited is regulated by the Jersey Financial Services Commission.

Two 
innovative firms...

Voisin law firm and Volaw trust company have created a strong 
reputation in developing and managing innovative financial structures 
including complex commercial transactions using Jersey entities.

You can benefit from our unique combination of legal knowledge and 
fiduciary expertise in the establishment and administration of trusts, 
companies and partnerships that may be used for a wide variety 
of conventional and Islamic structured finance and capital markets 
transactions, specialist investment structures and in the preservation 
and management of family wealth.

To see how our combined perspective can make all the difference, 
contact one of our experts today. 

VOISIN LAW FIRM 

Ian Strang - ianstrang@voisinlaw.com or
Nigel Pearmain - nigelpearmain@voisinlaw.com

VOLAW TRUST COMPANY
Robert Christensen - rchristensen@volaw.com or
Trevor Norman - tnorman@volaw.com

  ,daoR noD ,esuoH ralpmeT
St Helier, Jersey JE1 1AW,
Channel Islands.
Tel: +44 (0)1534 500300  
Fax: +44 (0)1534 500350  
mail@voisinlaw.com

www.voisinlaw.com
www.volaw.com

One
colourful combination

http://www.voisinlaw.com
http://www.volaw.com


JERSEY Private Equity Wire Special Report Oct 2011 www.privateequitywire.co.uk | 15

Focus on substance 
offers long-term gain

By ashley Le Feuvre and Kate anderson

One of the principal characteristics at 
present of the private equity sector in Jersey 
is a much longer lead time for investment 
than a few years ago, which has slowed 
up the fundraising process. Clients are 
conducting much more thorough due 
diligence than in the past before taking 
investment decisions, and as a result 
there can be a long period between a 
promoter coming forward with an investment 
proposition and the structure actually being 
launched.

This environment favours more than 
ever established fund managers, and to a 
lesser extent, spin-offs from other firms that 
benefit from a demonstrable track record 
and existing relationships with investors. 
While we continue to receive enquiries from 
completely new promoters, many of them 
have failed to attract sufficient commitments 
from investors to get their projects off 
the ground

Many of them have some very sound 
investment ideas that have won interest 
from potential investors, but it remains 
difficult to secure firm commitments. For 
the past couple of years, we have seen 
the phenomenon of money being available 
for deployment, but the will to invest is not 
there. In addition, the industry still faces 
much greater problems in obtaining leverage 
than in the past.

Like other financial centres with 
established private equity sectors, Jersey 
is facing a challenge in the current 
environment, but there are reasons to believe 
that once activity recovers in earnest, the 
island will be well placed to benefit thanks 
to its combination of tax neutrality and high 
regulatory standards.

Particularly over the past year or so, 
firms have been assessing their standards 
of corporate governance, not only to meet 

regulatory demands (and future sets of rules 
such as the EU’s Alternative Investment 
Fund Managers Directive) but also to satisfy 
the more rigorous requirements laid down by 
investors – witness the substantial increase 
in the number of non-executive directors in 
the island.

Jersey is already well equipped to serve 
the alternative investment industry in terms 
of its broad range of fund vehicles and the 
flexibility of its regulatory regimes. Over the 
past year, indeed, its capabilities have been 
enhanced by new legislation introducing 
incorporated limited partnerships and 
separate limited partnerships.

And in many cases the island’s 
unregulated funds regime offers the 
flexibility sought by fund promoters, with the 
absence of regulation of the fund vehicle 
itself counterbalanced by the checks and 
balances provided by regulated Jersey 
service providers, including island-based 
directors of any corporate vehicles.

The island’s fund services industry 
continues to thrive on its international 
reputation for expertise, reinforced by the 
recent arrival of large global players such 
as State Street as well as local firms that 
have built up specialist skills over the years. 
In some respects the more difficult times 
over the past three years have honed the 
industry’s calibre by ensuring that providers 
have the resources to deal with all stages of 
the market cycle.

Ultimately the island is set to benefit from 
the more demanding investor requirements 
and regulatory standards because of its 
knowledge, experience and substance. 
Jersey funds are no brass nameplate entities 
but benefit from a real presence in the 
island, a real board making decisions, and 
directors with the capability to carry out their 
duties properly. n
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industry because it adds to its diversity.”
“It’s business as normal in Jersey, with 

the caveat that there is a lower volume of 
activity in the market, and that will continue 
until the ‘dry powder’ that was not used 
over the past two or three years is spent. 
That element is holding back the formation 
of the next generation of funds, together 
with the turbulence in the capital markets, 
the denominator effect on investors and 
their ability to make money available for 
commitments.”

The denominator effect – the artificial 
growth of private equity holdings as a 
proportion of an institution’s overall portfolio 
as a result of a slump in the value of 
other types of investment, resulting in the 
institution exceeding its agreed allocation to 
the asset class – is weighing on the ability 
of private equity firms to raise new funds, 
Weaver says, even assuming that investors 
are still maintaining their existing levels 
of private equity investment, which is not 
always a given.

“Two years ago the denominator effect 
wasn’t so much of an issue because people 
weren’t trying to raise new funds, but it did 
have an effect on meeting drawdowns,” 
he says. “That has resolved itself, but new 
funds continue to find it hard to raise capital 
from institutional investors because the scale 
of their allocation to private equity has been 
reduced by the decline in value of their other 
investments. It has to have an impact.”

Ogier funds partner Daniel Richards says 
the firm has seen an appreciable uptick in 
interest in launching new structures after 
a period of relative dearth, including both 
listed investment structures and non-listed 
private equity funds. He says: “We seem to 
be moving from a period of restructuring 
and consolidation, including negotiation with 
existing stakeholders, into one characterised 
by new launches and new money becoming 
available.”

His colleague Jane Pearce, head of 
Ogier’s fund administration business in 
Jersey, argues that the fundraising process 
is not necessarily shorter but that promoters 
have revised their capital commitment targets 
downward. “The length of the fundraising 
period is a function of the size of fund they 
are trying to raise,” she says.

“Back in 2007 and 2008 the typical size 

of a mid-market fund had crept up from 
about USD350m to USD500m or even 
USD1bn. Fund sizes have now returned to 
their previous level, but the length of time 
for fundraising remains similar to that in the 
past. It’s promoters who are still trying to 
raise larger amounts that are facing delays.”

A revival in business, however incremental, 
is good news for Jersey’s service provider 
industry, which has gone through a shake-
up of its own over the past few years. 
Fears that onshore fund administration 
centres, especially Luxembourg, might seize 
a significant chunk of the market for fund 
establishment and servicing appear to have 
been largely unfounded.

Instead private equity firms targeting 
investment particularly in Europe have 
developed structures that often incorporate 
Channel Islands-domiciled fund vehicles and 
Luxembourg acquisition and holding vehicles 
– hence a trend on the part of specialist fund 
administrators in Jersey and Guernsey to set 
up offices in the grand duchy.

“Luxembourg, the only European 
jurisdiction that we see trying to make 
headway in the private equity space, is 
still primarily seen as a jurisdiction for the 
provision of holding companies rather than 
funds,” says Ben Robins, head of the global 
funds practice at Mourant Ozannes. “While 
there are some private equity funds there, 
firms are having to acquaint themselves with 
an unfamiliar model because they don’t have 
the same Anglo-Saxon legal forms such as 
partnerships.”

Hence the proliferation of private equity 
structures embracing vehicles in more than 
one jurisdiction: “We’ve seen many private 
equity administrators in Jersey opening a 
Luxembourg office, because they were 
not only administering funds but having to 
organise Luxembourg companies for the 
investments, serviced by local administrators. 
Most of the large players in Jersey and 
Guernsey now have a Luxembourg presence 
or capability.”

Most members of the industry expect 
to see continuing consolidation in the 
alternative fund administration sector, but 
note that private equity is less susceptible 
to the streamlined processes and 
economies of scale that can be achieved 
with long-only mutual funds and many 
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Still, the current period of change and 
uncertainty throughout the private equity 
value chain is resulting in a state of flux. “At 
this stage there is a lot of movement in the 
market as established managers, funds and 
teams change their service providers, which 
to some extent reflects the consolidation 
going on” he says. “Either these firms are 
not happy with the resulting change, or they 
are not sure where it will take them, and 
it’s a trigger for them to investigate other 
options. And with new fund formation down 
from previous levels, there’s even more 
competition for existing business.”

Once, Robins acknowledges, Jersey might 
have lagged Guernsey as a centre for private 
equity business, but it has largely caught 
up in recent years, certainly in terms of 
the range of service providers. “There is a 
very good range of administrators in Jersey, 
from the very large institutional businesses 
such as State Street and JP Morgan via 
mid-size firms to very small niche players 
who do nothing but private equity,” he says. 
“They don’t want to dabble in other asset 
classes but seek a reputation for being very 
specialised, and my experience of working 
with those firms has been that they tend to 
do a pretty good job.”

But smaller firms face particular 
challenges in a market environment 
characterised not only by economic 
uncertainty but growing regulatory pressure. 
“One of the key challenges over the next 
three to five years will be how they can 
cope with the new regulations,” Robins 
says. “Legislation such as Fatca in particular 
will have a huge impact on administrators. 
Offering Fatca-compliant products that 
help you deal with that will put you at a 
significant advantage.

“Will it make life more tricky for small to 
medium sized firms than the big players? 
Possibly, because the latter may be able to 
create global platforms to roll out across 
their worldwide offices. Yes, there is scope 
for further industry consolidation, but a lot 
of small to mid-sized players do a fantastic 
job, and we need to keep that range, 
because different clients want different 
things. Some want an administrator with 
a large balance sheet, while others place 
a higher priority on really personal service 
from a small team.” n

hedge fund strategies. And, they point 
out, other changes across the global 
financial industry, such as moves to curtail 
proprietary trading by investment banks, 
might benefit niche providers rather than 
global conglomerates.

“We live in a world of increasing 
consolidation,” says Jersey Funds 
Association chairman Nigel Strachan. 
“Over the past two years we have seen the 
acquisition of MIFA by State Street. There are 
not as many independent fund administration 
service providers left.

“Some of the smaller trust companies 
have moved into fund administration, but 
it’s a mature and competitive market with 
high barriers to entry. In some cases they 
can continue because they have a niche 
markets in which to operate, but otherwise 
I would not be surprised to see many 
of them acquired in the coming years. 
However, remaining independent has distinct 
advantages, including autonomy, speedier 
decision-making, and a focused approach.”

Weaver says: “While consolidation is 
continuing in the service provider sector, 
there is diversification going on in terms of 
demand for services, especially because of 
the US requiring banks to divest themselves 
of their proprietary trading businesses. In 
some ways, that plays to the strength of the 
independents.

“Whereas Goldman Sachs Private Equity 
might have used State Street as a fund 
administrator, a mid-market private equity 
team that has spun off from Goldman might 
prefer a smaller, more boutique service 
provider. There are pressures pulling in all 
different directions. We are hearing from fund 
managers who feel that as a consequence 
of consolidation in the industry, they are no 
longer getting the same personalised service 
they did before.”

While private equity has traditionally 
favoured a more bespoke approach to 
administration than the conveyor belt 
approach available for more orthodox asset 
classes, Weaver argues the appeal of a more 
artisanal model should not be exaggerated. 
“Service providers of all kinds are focusing 
more on efficiencies, economies of scale 
and specialisation of staff. That is part of 
the normal evolutionary development of 
business.”


